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PREFACE

West e l  Woodbury W illoughby (1867-19^5) "was one of th e  p io n eers  o f a c a -  . 

demic p o l i t i c a l  sc ien ce  in  th e  U nited S ta te s*  R eferred to  a s  th e  "dean" o f 

American p o l i t i c a l  s c i e n t i s t s , ^  he •vias re sp o n s ib le  n o t o n ly  f o r  th e  e s ta b 

lishm ent o f one of th e  le ad in g  departm ents o f p o l i t i c a l  sc ien ce  in  America, 

b u t a ls o  fo r  th e  t r a in in g  of s ix ty -n in e  Ph. D .’ s a t  The Johns Hopkins Uni

v e r s i ty .  Hundreds o f o th e r  s tu d e n ts , both p a s t  and p re s e n t ,  h av in g -read  - 

h is  works (ag g reg a tin g  a s tag g e rin g  fo u rtee n  thousand pages) a re  lik e w ise  

indeb ted  to  him. Moreover, having taken  a le ad in g  p a r t  in  th e  founding of 

th e  American P o l i t i c a l  Science A sso c ia tio n  and serv in g  a s  th e  e d i to r  o f i t s  

jo u rn a l from 1906 to  1916 he was in  a p o s it io n  to  do much to  determ ine th e  

n a tu re  and development of academic p o l i t i c a l  sc ien ce  f o r  many y e a rs .

Although p r im a rily  in ten d ed  a s  a  summary and a n a ly s is  o f  W. W. W il-

1 . James W. G arner, "W estel Woodbury W illoughby: An E v a lua tion  of
His C o n trib u tio n  to  P o l i t i c a l  S c ien ce ,"  Essays in  P o l i t i c a l  Science in  
Honor o f W estel Woodbury W illoughby.  E d ited  by  John Ifebry Mathews and 
James H a rt, B altim ore , 1937, p .  3 .
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loughby ' s p o l i t i c a l  and le g a l  th e o r ie s  t h i s  d i s s e r ta t io n  seeks to  p la ce  

th e se  th e o r ie s  i n  th e  p e rsp e c tiv e  o f th e  tim e in  nh ich  th e y  were w r i t t e n .  

S ince W illoughby was one o f th e  founders o f  th e  academic d is c ip l in e  o f  po

l i t i c a l  sc ien ce  in  th e  U n ited  S ta te s ,  a  s tu d y  o f h is  w ritin g s  shou ld  re v e a l 

som ething s ig n i f ic a n t  about th e  o r ig in s  o f  t h a t  d i s c ip l in e .  For th a t  r e a 

son t h i s  d i s s e r ta t io n  m ight be regarded  a s  supp ly ing  an im portan t c h ap te r  

in  th e  h is to r y  and development o f p o l i t i c a l  sc ien ce  in  t h i s  c o u n try . I t  

i s  f o r  t h i s  reason  th a t  co n s id e ra b le  a t t e n t io n  has been given n o t on ly  to  

an  a n a ly s is  o f  W illoughby’ s own m ajor th e o r e t ic a l  w r it in g s  b u t to  th e  de

t a i l s  o f  h is  p ro fe s s io n a l c a r e e r ,  to  a  c o n s id e ra tio n  o f  th e  k inds o f prob

lems w ith  which h is  con tem poraries were concern ing  them selves and to  th e  

i n t e l l e c t u a l  and academic c lim a te  ou t o f  which W illoughby developed h is  

own id e a s .

P o l i t i c a l  sc ience  was la r g e ly  th e  p rov ince  o f p u b lic  men p r io r  to  th e  

C iv il  War b u t was tak en  over by  academ icians soon a f t e r  t h a t  c o n f l i c t ,  and 

in  t h e i r  hands some o f  th e  o ld e r  th e o r ie s  o f  p o l i t i c s  were a l t e r e d .  W il

loughby and h is  co lleag u es  f o r  th e  most p a r t  abandoned th e  o ld e r  th e o ry  of 

n a tu ra l  law  and r ig h t s ,  th e  c o n tra c t  th e o ry  o f  government and s o c ie ty , and 

g e n e ra lly  re p la ce d  th e  d o c tr in e  o f  th e  P o l i t z e i s t a a t  w ith  th e  d o c tr in e  o f  

th e  K u l tu r s ta a t .  Moreover, under th e  le a d e rs h ip  o f  John W. Burgess and 

W illoughby d u a l-so v e re ig n ty  was abandoned f o r  th e  n a t io n a l i s t i c  in d iv i s ib le  

and a b so lu te  so v e re ig n ty , a  development th a t  s e r io u s ly  a l t e r e d  th e  t r a d i 

t io n a l  concep t o f  fe d e ra lism . Some o f th e se  developm ents were a n t ic ip a te d  

e a r l i e r  in  th e  teach in g s  o f F ran c is  l i e b e r  and  Theodore D. Woolsey who may 

be s a id  to  be America’s  f i r s t  academic p o l i t i c a l  s c i e n t i s t s ,  b u t i t  was 

l a r g e ly  owing to  th e  in f lu e n c e  o f  t h a t  sm all group o f p o l i t i c a l  s c i e n t i s t s  

who began t h e i r  c a re e rs  in  th e  l a s t  two o r th r e e  decades o f  th e  n in e te e n th
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c e n tu ry  and th e  f i r s t  y ea rs  o f  th e  tw e n tie th  t h a t  p o l i t i c a l  sc ie n c e  to o k  on 

i t s  p a r t i c u l a r  c o lo ra tio n *

In  a  sense th e re  a re  two W illoughbys (no re fe re n c e  h e re  to  h is  tw in  

b ro th e r ,  W illiam  F . W illoughby),  f o r  in  h is  e th ic a l  p o l i t i c a l  th e o r ie s  he 

i s  an  i d e a l i s t  o f  th e  Oxford S choo l, and i n  h is  le g fil p h ilo so p h y  he i s  a  

fo llo w e r o f  A u stin  and th e  A n a ly tic a l  School. S e l f - p e r f e c t io n  o f  in d iv i 

duals i s  th e  e th ic a l  goal i n  th e  form er, and w hatever th e  s t a t e  can do 

p r a c t i c a l ly  t o  h e lp  i n  th e  accom plishm ent o f  t h a t  end i s  Ju st*  On th e  

o th e r  hand, th e  goal o f l e g a l  p o l i t i c a l  th e o ry  i s  a  c o n s is te n t ,  lo g ic a l  

th e o ry  o f  th e  s t a t e  co n sid e red  e x c lu s iv e ly  a s  a le g a l  phenomenon, w ith o u t 

re fe re n c e  to  th e  m oral c o n te n t o f  th e  law  involved* I n  c o n t r a s t  to  h i s  

p o l i t i c a l  th e o ry  which i s  e t h i c a l ,  h is  le g a l  th e o ry  i s  a -m o ra l. What r e c 

o n c i l i a t io n ,  i f  any , W illoughby e f f e c t s  between th e se  two b o d ies  o f th e o ry  

w i l l  be  re v e a le d  i n  th e  pages t h a t  fo llo w .

W illoughby i s  perhaps b e s t  known to  many s c h o la rs  f o r  h is  work in

American c o n s t i tu t io n a l  law . I n  so f a r  a s  h is  p o l i t i c a l  and le g a l  th e o r ie s
2

a re  embodied i n  h is  magnum opus o f  1929 an a n a ly s is  o f  t h i s  a sp e c t o f  h is  

c o n tr ib u tio n  to  p o l i t i c a l  sc ie n c e  w i l l  be co n s id e re d . J u s t  p roceed ing  th e  

conclud ing  c h a p te r  th e re  i s  b r i e f  m ention o f h is  w r it in g s  on China and th e  

Far E a s t , a  f i e l d  o f  s tu d y  which absorbed  much o f h is  tim e in  th e  l a t t e r  

y ea rs  o f  h is  academ ic c a r e e r .  T his i s  in c luded  i n  a  c h a p te r  which d ea ls  

p r im a r i ly  w ith  h is  th o u g h ts  on in te r n a t io n a l  law  and  r e l a t i o n s .

2 . W estel W. W illoughby, The C o n s ti tu tio n a l Law o f  th e  U n ited  S ta te s ,  
(second e d i t io n ) ,  New York, 192^.

W illiam  H. H atcher
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Chapter I  

WILLOUGHBY'S LIFE AND CAREER

W estel Woodbury W illoughby1- and W illiam  F ran k lin  W illoughby n e re  born 

Ju ly  20, 1867, i n  A lex an d ria , V irg in ia , th e  tw in  sons o f  W estel and Jenny

1# The a v a i la b le  sou rces on W illoughby 's l i f e  and c a re e r  a re  sketchy  
and s c a t te r e d .  U n fo rtu n a te ly  th e re  i s  no b iography  o f  him, and th e  m a te r ia l 
h e re  i s  g a th ered  from many and v a r ie d  so u rc e s . The b e s t  accoun t i s  James 
W. G arner, "W estel Woodbury W illoughby: An E v a lu a tio n  o f His C o n trib u tio n
to  P o l i t i c a l  S c ien ce ,"  Essays i n  P o l i t i c a l  Science i n  Honor o f W estel Wood
b u ry  W illoughby. E d ited  by JoTm Mabry ifethews and James H a rt, B altim o re ,
193 Y, PP. 3-3*• A lso u s e fu l  a re s  James H a rt, "W estel Woodbury W illoughby," 
The American P o l i t i c a l  Science Review,  TXTTX (191*5), 552-5U, a  b r i e f  b io 
g ra p h ic a l sk e tc h  in  Annals o f  th e  American Academy o f  P o l i t i c a l  and S o c ia l 
S cience ,  V (189U), 278, and The N atio n a l Cyclopaedia o f  American'B iography, 
Jilt, 1*35. Some o f  th e  most fiap o rtan t in fo rm atio n  on W lllougbEy was ob- 
ta in e d  by  co rrespond ing  w ith  many o f  h is  form er s tu d e n ts ,  c o lle a g u e s , and 
by p e rso n a l in te rv ie w s . In  many ways th e  most h e lp fu l  in fo rm atio n  o f  a l l  
was su p p lie d  by  W illoughby 's son , W estel R. W illoughby, o f  Chevy Chase, 
M aryland, i t  was he who made a v a i la b le  W illoughby 's p r iv a te  p a p e rs , and 
who c o n tr ib u te d  a  g re a t d e a l to  th e  b io g ra p h ic a l m a te r ia l  in  an in fo rm al 
in te rv ie w  a t  h is  home i n  March, 19E>9. The Johns Hopkins U n iv e rs ity  C ircu
l a r s  were c o n su lted  f o r  th e  in fo rm atio n  concern ing  h is  c o lle g e  c a re e r  and 
h is s u b s e q u e n t  te a c h in g  c a r e e r ,  and The Johns Hopkins U n iv e rs ity  Alumni 
O ffice  su p p lied  h e lp fu l in fo rm a tio n  on s e v e ra l o c ca s io n s .

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

R. (Woodbury) W illoughby. W estel W illoughby (1830-97) & n a t iv e  o f New

York, se rv ed  i n  th e  C iv il War a s  a  life j  o r i n  th e  Union Army, and was sev e re 

l y  wounded a t  th e  B a t t le  o f  C h a n c e l lo r s v i l le .  S h o r tly  a f t e r  th e  end o f  th e  

War he took  up re s id en c e  i n  A lex an d ria . A f te r  se rv in g  a  s h o r t  te rm  in  th e  

l a t t e r  1860’ s a s  Judge of th e  V irg in ia  M il i ta ry  C ourt o f  A ppeals^ Judge W il

loughby e s ta b lis h e d  i n  A lex an d ria , and l a t e r  in  W ashington, a  p r iv a te  law  

p ra c t ic e  in  which he rem ained p r o f e s s io n a l ly  a c t iv e  u n t i l  h i s  d e a th .

Q uite c lo se  a s  tw ins a r e  wont to  b e , W estel and W illiam  a tte n d ed  th e  

same sch o o ls , from  th e  lo c a l  ones in  A lex an d ria , in c lu d in g  S t .  Johns M ili

t a r y  Academy (1879-82), th rough  t h e i r  u n derg raduate  ed u ca tio n  a t  th e  newly 

e s ta b lis h e d  Johns Hopkins U n iv e rs i ty . Even a f t e r  g rad u a tio n , when th e i r  

p ro fe s s io n a l c a re e rs  took  them to  d i f f e r e n t  p o s ts ,  th e y  were seldom a p a r t  

f o r  lo n g  p e rio d s  o f  tim e . Indeed , f o r  a  number o f  y ea rs  th e y  were co l

leag u es  a t  Johns Hopkins—W estel a s  P ro fe sso r  of P o l i t i c a l  S cience and W il

liam  a s  L ec tu re r  in  A d m in is tra tio n . They f re q u e n tly  sp en t t h e i r  summers 

to g e th e r  in  Canada, where th ey  j o i n t l y  owned a  summer re s id e n c e , t r a v e l le d  

abroad  to g e th e r  on numerous o ccas io n s , and , in  th e  y e a rs  fo llo w in g  W illough

by’ s r e tire m e n t, re s id ed  i n  c lo se  p ro x im ity  in  W ashington, D. C.

The W illoughbys a tte n d e d  W ashington High School, lo c a te d  a t  D and Sev-

2 . John W illoughby came t o  America i n  th e  l a t t e r  e ig h te e n th  cen tu ry  
from England, and s e t t l e d  in  Goshen, C o n n ec ticu t. Prom him th e  descen t to  
W illoughby i s  th rough  h is  son , John; h is  son , Jo s ia h j h is  son , F ran k lin  W.j 
and h is  son , W estel W illoughby, th e  f a th e r  o f  W estel Woodbury W illoughby. 
The N ational Cyclopaedia o f  American B iography, X II I ,  U35>.

3 . L i t t l e  i s  known o f h is  c a re e r  a s  Judge, ex cep t t h a t  he served  in  
t h i s  c a p a c ity  from O ctober, 1869, to  Jan u ary , 1870, and w ith  two o th e r 
judges decided  e ig h t  c a s e s . This c o u rt te m p o ra rily  re p la c e d  th e  V irg in ia  
Supreme C ourt o f  A ppeals, th e  h ig h e s t  s t a t e  c o u r t ,  and w as, o f  co u rse , du r
in g  R eco n stru c tio n  when V irg in ia  was " M il i ta ry  D i s t r i c t  No. I . "  Lloyd M. 
R ich ard s , V irg in ia  S ta te  Law L ib ra r ia n , " w r i t te n  com m unication," A p ril 20,
1959.
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en th  S tr e e ts  in  W ashington, D. C ., from 1882 to  1885. T his schoo l was o r

ganized rem arkably l i k e  a c o l le g e ,  ■vrith departm ents o f s tu d y , each w ith  i t s  

s p e c i a l i s t s .  The Department o f H is to ry  and P o l i t i c a l  Science had a  s t a f f  

of th re e  f u l l - t im e  in s t r u c to r s  and one p a r t- t im e  a s s is ta n t#  O ther d e p a r t

ments in  th e  schoo l in c luded  E n g lish , Ivfeithematics, and th e  F h y s ica l S c i

ences.^' Courses o f s tudy  f o r  th e  f i r s t  y e a r  were p re s c r ib e d , b u t th e re  

were a l im ite d  number o f e le c t iv e s  from which s tu d en ts  cou ld  choose th e  r e 

m aining two y e a r s .  The le v e l  o f in s t r u c t io n  in  a l l  th e  departm ents was ap

p a re n tly  o f h igh  c a l ib r e ,  w ith  th e  Department o f H is to ry  and P o l i t i c a l  S c i

ence b e in g  p a r t i c u l a r ly  o u ts ta n d in g .

The W illoughbys re c e iv e d  good grounding in  h is to r y ,  p o l i t i c a l  economy, 

and p o l i t i c a l  sc ien ce  th e re ,  ta k in g  cou rses in  th e  h is to r y  o f Greece and 

Rome, h i s t o r i c a l  b iography, E ng lish  h is to r y ,  g en e ra l European h is to r y ,  e le 

ments of p o l i t i c a l  economy, and s o c ia l  and economic p rob lem s.- The l i b r a r y  

of th e  schoo l co n ta in ed  fiv e -h u n d red  volumes in  h is to r y ,  p o l i t i c a l  economy, 

and p o l i t i c a l  s c ie n c e , and th e re  was easy  access  to  th e  L ib ra ry  o f Congress 

n earb y . In  th e  course  in  p o l i t i c a l  economy th e  in s t r u c to r  re q u ire d  read 

in g  in  The N ation , The P o l i t i c a l  Science Q u a rte r ly , The Q u a rte r ly  Jo u rn a l 

o f Economics,  The C it iz e n , The B altim ore C iv il  S e rv ice  Reform er, Economic 

T ra c ts ,  Work and Wages,  s e v e ra l la b o r  jo u rn a ls ,  and te x ts  o f th e  le a d in g  

economic b i l l s  b e fo re  C ongress.

U. E. R. A. Gould, "H is to ry  and P o l i t i c a l  Science in  th e  W ashington 
High School,"  H erb ert B ax ter Adams, The Studv of H is to ry  in  American Col
le g e s  and U n iv e r s i t ie s ,  lfesh ing ton , D. C ., 15877 p .

5 . This i s  d e sc rib e d  in  some d e ta i l  in  E. R. A. Gould, I b id . ,  p p . 258- 
6U. A pparen tly , from t h i s  d e s c r ip t io n , th e  methods used in  th i s  sch o o l were 
n o t a t  a l l  th ose  used in  most American h igh  schools o f  t h a t  e r a .  There was 
a  g re a t d e a l o f s tu d en t p a r t ic ip a t io n  in  c la s s  room d is c u s s io n  o f c u r re n t  
p o l i t i c a l  e v en ts , h i s t o r i c a l  a u th o r i t i e s ,  and th e  l i k e .
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In  th e  f a l l  o f  1885, a f t e r  g rad uation  from h igh  sch o o l, th e  W illough- 

bys e n te re d  The Johns Hopkins U n iv e rs ity . The f i r s t  American in s t i t u t i o n  

to  be e s ta b lis h e d  p r im a r i ly  f o r  p o s t-g ra d u a te  s tu d y , th e  school in  1867 

•was endowed w ith  seven m illio n  d o l la r s  by a  prom inent B altim ore m erchant, 

who in s t r u c te d  th a t  one-ha I f  o f  t h a t  amount be used f o r  a  h o s p i ta l .  The 

U n iv e rs ity  opened h e r  doors in  th e  f a l l  o f 1876, and th e  H o sp ita l was o r

ganized th i r t e e n  y e a rs  la te r .®  Because th e  founder p rov ided  th a t  none of 

th e  c a p i t a l  was to  be -used f o r  b u ild in g s , th e  U n iv e rs ity  had a r a th e r  in 

a u sp ic io u s  beginn ing  in  downtown B a l t i m o r e i t  was never in tended  th a t  

t h i s  schoo l be a  mere c o lle g e . C olleges th e re  were by th e  sc o re , b u t a s  

P re s id e n t Gilman s a id ,  " In  th e  middle o f th e  cen tu ry  th e  word 'u n iv e r s i 

ty* was i n  th e  a ir ," ®  and i n  th e  a i r  i t  rem ained u n t i l  1876. Only a  very  

few men saw th e  need f o r  u n iv e r s i t ie s  in  th e  U nited S ta te s ,  most of them 

fe e l in g  th a t  c o lle g e s  were q u i te  adequate . "But th e  American C olleges,*  

commented Gilman, "had been based on th e  id e a  o f an  E ng lish  c o lle g e , and 

upon t h i s  c e n tr a l  nucleus th e  l im ite d  funds and th e  u n lim ited  en erg ies  were 

co n ce n tra te d , not indeed  e x c lu s iv e ly , b u t d i l i g e n t l y . He continued :

6 . The f i r s t  P re s id e n t, D aniel C o it Gilman, a f t e r  some t h i r t y  y ears  
had passed  s in ce  th e  opening o f th e  U n iv e rs ity , r e c a l le d ,  "The founder was 
w ise a s  w e ll a s  generous. He used th e  s im p lest ph rases to  exp ress h is  
w ishes; and he d id  n o t d e f in e  th e  d is tin g u ish e d  name th a t  he bestowed upon 
h is  c h i ld ,  n o r em barrass i t s  fu tu re  by n eed less  c o n d itio n s ."  D aniel C o it 
Gilman, The Launching o f a  U n iv e rs ity  and O ther Fhpers: A Sheaf of Rwwem-
brance3 ,  Mew lo r k ,  190^7 p .  7 .  ~

7 . The C irc u la r  o f 1918 d esc rib e s  th u s  th e  r a th e r  humble e a r ly  home 
of th e  U n iv e rs ity : "The work o f  th e  U n iv e rs ity  began i n  two houses a t  th e  
co rn e r o f  Howard and  L i t t l e  Ross S t r e e ts ,  i n  Hopkins H a ll, and i n  a Chemi
c a l  L abora to ry  on L i t t l e  Ross S t r e e t—th e  l a s t  two b u ild in g s  having been 
e re c te d  by th e  T ru s te e s ."  " H is to r ic a l  S ta tem en t,"  The Johns Hopkins Uni
v e r s i ty  C irc u la r ,  XXXVII (1918), 82, h e r e a f te r  c i te d  a s  C irc u la r .

8 .  Gilman, Launching a  U n iv e rs ity ,  p . 506. 9 . I b i d . ,  p .  6 .
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O p p o rtu n itie s  f o r  advanced, n o t p ro fe s s io n a l ,  s tu d ie s  were th en  scan ty  
i n  t h i s  co u n try . In  th e  o ld e r  c o lle g e s  c e r ta in  g radua te  courses were a t 
tended  by  a  s n a i l  nusfcer o f fo llo w e rs—b u t th e  te a c h e rs  were fo r  th e  most 
p a r t  absorbed  w ith  underg raduate  in s t r u c t io n ,  and co u ld  g ive b u t l i t t l e  
tim e to  th e  few who sought t h e i r  guidance

R etu rn ing  from Europe i n  th e  summer of 1875 where he c o n fe rre d  w ith  u n iv e r

s i t y  le a d e r s ,  Gilman r e c r u i te d  a  f a c u l ty  and organ ized  th e  U n iv e rs ity  fo r  

in s t r u c t io n  and re s e a rc h . He and th e  t r u s te e s  s ta r te d  r a th e r  m odestly  w ith  

th e  "F a cu lty  o f  P h ilosophy ,"  meaning languages, m athem atics, e th ic s ,  h is 

to r y ,  and th e  s c ie n c e s ; b u t i n  h is  in a u g u ra l ad d ress  P re s id e n t Gilman s e t  

th e  to n e  f o r  h igh  sc h o la rsh ip : " I f  we would m ain ta in  a  u n iv e r s i ty ,  g re a t

freedom mu s t be a llow ed  b o th  to  te a c h e rs  and s c h o la rs .  T his in v o lv es  f r e e 

dom o f methods to  be employed by th e  in s t r u c to r s  on th e  one hand, and on 

th e  o th e r ,  freedom o f  co u rses  to  be s e le c te d  by th e  s tu d e n ts .

The i n i t i a l  com position  o f th e  U n iv e rs ity  in c lu d ed  s ix  f a c u l ty  members, 

f i f t y - f o u r  graduate  s tu d e n ts ,  and th i r t y - f i v e  u n d e r g r a d u a t e s . ^  w ith in  te n  

y ears  th e  f a c u l ty  had n e a r ly  doubled i n  number, and th e  s tu d e n t body had 

t r e b l e d . ^  D esp ite  t h i s  ra p id  growth th e  U n iv e rs ity  was s t i l l  sm all com

pared  to  many o f th e  o ld e r  sch o o ls , b u t du ring  t h i s  decade i t  co n fe rred  

e ig h ty -fo u r  d o c to r o f  ph ilo sophy  d eg rees , a re c o rd  no r i v a l  eq u a lled  f o r  

many y e a r s . ^

10 . I b i d . ,  p .  8 .

U .  Gilman, "The Johns Hopkins U n iv e rs ity , 1876-1891," S tu d ies  in  H is
t o r i c a l  and P o l i t i c a l  S c ien ce . E d ited  by H erb ert B ax te r  Adams, IX (1891).
TW.

1 2 . C irc u la r ,  m  (1892-93), 21.

1 3 . The f ig u r e s  a re :  F a c u lty , 1*9; g radua te  s tu d e n ts ,  159; and un d er-
g ra d u a te s , 100. I b id . ,  p .  21.

l i u  I b id .
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When th e  W illoughbys e n te re d  Johns Hopkins on O ctober 1 , 1885, th e y  

found th e re  perhaps th e  s tro n g e s t  f a c u l ty ,  a lth o u g h  by  no means th e  l a r g 

e s t ,  in  any  c o lle g e  o r u n iv e r s i ty  i n  A m erica. Of th e  fo r ty - tiro  f a c u l ty  

members, tw en ty -n ine  were Ph. D .’s ,  th i r t e e n  o f them hav ing  re c e iv e d  t h e i r  

d o c to ra te s  a t  German u n i v e r s i t i e s . ^  At t h i s  tim e th e re  n e re  128 g raduate  

s tu d e n ts  and o n ly  n in e ty - fo u r  u nderg raduates Along w ith  tw e n ty -e ig h t 

o th e rs ,  th e  WiUoughbys e n te re d  a s  can d id a te s  f o r  m a tr ic u la t io n , th e re  be

in g  s ix ty -fc ru r e n r o l l e e s . ^

In  h is  w i l l  Johns Hopkins had req u ested  th e  t r u s t e e s  o f  th e  U n iv e rs ity  

to  c re a te  f u l l  sch o la rsh ip s  f o r  d ese rv in g  young men from M aryland, V irg in ia , 

and North C a r o l i n a . P u r s u a n t  to  t h i s ,  th e  t r u s t e e s  e s ta b l is h e d  a  system  

o f s c h o la rs h ip s , some o f which were d esig n a ted  "O rd inary  Hopkins S ch o la r

s h ip s ,"  which y ie ld e d  f r e e  t u i t i o n ;  and o th e rs ,  which were d esig n a ted  "Hon

o ra ry  Hopkins S c h o la rsh ip s ,"  y ie ld in g  an  annual s tip e n d  o f  two-hundred and 

f i f t -  d o l la r s  in  a d d it io n  to  f r e e  t u i t i o n .  Both W estel and W illiam were 

g ran ted  Honorary Hopkins S ch o la rsh ip s  th roughou t t h e i r  th r e e  y ears  a s  under

g ra d u a te s . This made i t  p o s s ib le  f o r  them to  f in a n c e  t h e i r  co lleg e  educa-

19t io n  w ith o u t any expense to  t h e i r  f a th e r .

F ind ing  q u a r te rs  a t  266 N orth Howard S t r e e t  in  B a ltim o re , th e  W il- 

loughbys were in se p a ra b le  f o r  th e  nex t th re e  y e a r s ,  a t te n d in g  th e  same 

c la s s e s  and fu n c tio n s  o f th e  U n iv e rs ity . They sp en t th e  g re a te r  p a r t  o f

15. I b i d . , V (1885-86), 15 -16 .

16 . I b i d . , p . 16 .

17. Ib id .

H C
D . I b i d . , P . 53.

19. W estel R. W illoughby, " w r it te n  com m unication," A p ril 2 , 1958
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t h e i r  f i r s t  academic y e a r a tte n d in g  c la s s e s  in  c l a s s i c a l  lan g u ag es , l i t e r a 

t u r e ,  and h i s to r y .20 T h e ir major s tu d ie s  were i n  th e  Departm ent o f  H is to ry  

and P o l i t i c a l  Science (a s  i t  was th en  c a l le d ) ,  th e  second l a r g e s t  d e p a r t

ment i n  en ro llm en t i n  th e  U n iv e rs ity . Mere s iz e  i s  an  u n re l ia b le  c r i t e r io n  

f o r  th e  e v a lu a tio n  o f e x c e lle n c e , o f  co u rse , b u t in  t h i s  in s ta n c e  i t  i s  no t 

e n t i r e ly  m is lead in g , f o r  th e  Department was one o f th e  more com petent as  

w e ll a s  one o f th e  most p o p u la r a t  Johns Hopkins, and in deed , i n  th e  na

t i o n .  21 The Chairman o f th e  Department was th e  c e le b ra te d  H erbert B ax ter 

Adams under whose guidance many n o ta b le  h i s to r ia n s ,  p o l i t i c a l  s c i e n t i s t s ,  

econom ists, and s o c io lo g is ts  were t r a in e d :  The W illoughbys, F red e rick

Jackson T urner, Woodrow W ilson, C harles Homer H ask ins, C harles M. Andrews, 

A lb e rt Shaw, John F ran k lin  Jameson, John M artin  V incent, John R. Commons, 

B ernard  C. S te in e r ,  Jacob H. H o llander, John Spencer B a s s e t t ,  and T h o rs te in  

V eblen, among o th e r s .  Many of th e se  sch o la rs  have t r a in e d  p re se n t-d a y  le a d 

e r s  i n  v a rio u s  d i s c ip l in e s .  D aniel C o it Gilman, P re s id e n t o f th e  U n iv e rs ity  

from 187U u n t i l  h is  re tire m e n t in  1902, had t h i s  to  say about Adams:

P ro fe sso r Adams came to  us a t  th e  ve ry  opening o f  th e  U n iv e rs ity , f r e s h  
from h is  s tu d ie s  under B lu n ts c h li  i n  H eidelberg . He q u ic k ly  showed th e  r a r e  
q u a l i t i e s  which were m an ife s t th rough  h is  l i f e — enthusiasm , a p p l ic a t io n ,  
v e r s a t i l i t y ,  and a  generous a p p re c ia tio n  o f o th e r s .  His mind was su g g es tiv e , 
capab le  o f form ing w ise p la n s , and qu ick  in  d e v is in g  th e  methods by which 
th o se  p lan s  cou ld  be c a r r ie d  o u t .  A rem arkable t r a i t  was th e  power o f  p e r
c e iv in g  th e  a d ap tio n  o f  h is  sch o la rs  to  such p o s ts  a s  were open. He cou ld  
a lm ost alw ays suggest th e  r ig h t  man f o r  a  given vacancy; and he was j u s t  a s  
read y  to  d e te r  one th a t  he thought u n su ita b le  from  seek ing  a  p la c e  beyond
h is  powers. 22

20 . During th e  f i r s t  h a lf -y e a r  th e  W illoughbys a tte n d ed  th e se  language 
c o u rse s : L a tin , German, E n g lish  l i t e r a t u r e ,  and e lo c u t io h .

21. The la r g e s t  departm ent i n  en ro llm en t was German (111 s tu d e n ts ) ,  
w hile  H is to ry  and P o l i t i c a l  Science had n in e ty —seven.

22. Gilman, Launching a  U n iv e rs ity ,  p .  16 .
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A g raduate  o f  Amherst' C ollege i n  1872, Adams fo llow ed th e  ed u ca tio n a l 

t r a i l  o f many young Americans o f h is  day in  p u rsu ing  h is  g raduate  s tu d ie s  

i n  Germany. I n  187U he e n te re d  H eidelberg  U n iv e rs ity , and s tu d ie d  Roman 

h is to r y  under Wilhelm Ihne and p o l i t i c s  under H ein rich  von T re itsc h k e .

"When th e  l a t t e r  moved to  th e  U n iv e rs ity  o f B e r lin  i n  th e  w in te r  o f 187U-75, 

Adams and o th e r  American s tu d e n ts  fo llow ed him th e re  f o r  th e  rem ainder o f 

th e  academic y e a r .  The nex t y e a r  Adams re tu rn e d  t o  H eidelburg to  s tu d y  un

d e r  J .  C. B lu n ts c h li ,  and re c e iv e d  h is  d o c to ra te  th e re  in  J u ly , 1876. That 

f a l l  he came to  Johns Hopkins a s  a  Fellow , and i n  1885 was an  A sso c ia te  Pro

f e s s o r .  One o f Adams1 s tu d e n ts ,  Woodrow W ilson, s h o r t ly  a f t e r  Adams1 d ea th  

w ro te :

H is head was a  v e r i t a b le  c le a r in g  house o f id e a s  i n  th e  f i e l d  o f  h i s to r 
i c a l  s tu d y , and no one ev er s e r io u s ly  s tu d ie d  him who d id  n o t g e t ,  i n  i t s  
most s e rv ic e a b le  form, th e  modem id e a ls  o f  work upon th e  so u rc es ; and n o t 
th e  id e a ls  m erely , b u t a ls o  a  v e ry  d e f in i te  p r in c ip le  o f co n cre te  a p p lic a 
t i o n  i n  d a i ly  s tu d y . The th e s i s  work done under him may f a i r l y  be s a id  to  
have s e t  th e  pace f o r  u n iv e r s i ty  work in  h is to r y  throughout th e  U nited
S ta te s .^3

A nother member o f th e  departm en tal f a c u l ty  was R ichard T. E ly , a t  th a t  

tim e A sso c ia te  i n  P o l i t i c a l  Econony. He, to o ,  had gone abroad  f o r  g raduate 

work, re c e iv in g  i n  1879 h is  d o c to ra te  a t  th e  U n iv e rs ity  o f  H e id e lb e rg .^

He became one o f th e  le ad in g  l i g h t s  i n  th e  l a t t e r  n in e te e n th -c e n tu ry  move

ment away from th e  c l a s s i c a l  E n g lish  d o c tr in e s  o f  l a i s s e z - f a i r e .  In  th e  

same y ea r th a t  th e  W illoughbys e n te re d  Johns Hopkins E ly  p re s id e d  over th e  

fo rm atio n  of th e  American Economic A sso c ia tio n .

23. Hay S tannard  B aker, Woodrow W ilson: L ife  and L e t te r s ,  Garden C ity ,
New York, 1927, I ,  179.

21;. P rev io u s ly  he had ta k e n  h is  A. B. and A. M. from Columbia C ollege 
i n  1876 and 1879 re s p e c t iv e ly .  C irc u la r , V (1885-86), 15.
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The o th e r  f u l l - t im e  f a c u l ty  member i n  th e  Departm ent was John F ra n k lin  

Jameson, a t  t h a t  tim e an A sso c ia te  i n  H is to ry , having o n ly  r e c e n t ly  (1882) 

re c e iv e d  h is  d o c to ra te  a t  The Johns Hopkins U n iv e rs ity . He perhaps i s  b e s t  

known to d ay  f o r  h is  p io n eer work on th e  American R ev o lu tio n . ̂  I n  a d d it io n , 

P ro fe sso r C harles D. M orris came over from th e  L a tin  and Greek D epartm ents 

to  conduct a  c la s s  on H erodotus, and W illiam  P . Holcomb, a  g raduate  s tu d e n t 

i n  th e  Departm ent, o ffe re d  a  course  in  g e n e ra l European h is to r y .

C lasses in  h is to r y  and p o l i t i c a l  sc ien ce  met a t  t h i s  tim e i n  th e  rooms 

o f th e  B lv n ts c h li  L ib ra ry . This v a lu a b le  departm en tal component o f  th e  

U n iv e rs ity  bad a s  i t s  nucleus th e  g i f t  by German c i t i z e n s  o f B altim ore o f  

some fiv e -th o u san d  volumes and pam phlets, m ostly  i n  law  and p o l i t i c a l  s c i 

ence . ̂  T h irte en  courses were o ffe re d  by th e  Department^® in  th e  f a l l  o f  

188^. Adams h e ld  h is  already-fam oiis sem inary o f h is to r y  and p o l i t i c s ,  and 

ta u g h t h is to ry  o f p o l i t i c s ,  church h is to r y ,  in te r n a t io n a l  law , and a n te -  

c l a s s i c a l  h is to r y .  E ly  o ffe re d  s tu d ie s  i n  a d m in is tra tio n , 29 advanced p o l i 

t i c a l  economy, and elem ents o f  p o l i t i c a l  economy. Jameson ta u g h t E n g lish  

and French h is to r y ,  th e  E n g lish  c o n s t i tu t io n ,  and Greek and Roman h is to ry .3 0  

Of th e se  th e  W illoughbys to o k  th r e e - —one b e in g  Adams’ course  i n  a n t e - c l a s s i -

25 . John F ra n k lin  Jameson, The American R evo lu tion  C onsidered a s  a 
S o c ia l Movement,  P r in ce to n , New J e r s e y , 1926.

26 . C irc u la r ,  V (1885-86), 26.

27. I b id . ,  I I  (1882-83), 6l .

28. At t h i s  tim e th e re  were s ix te e n  departm ents o f s tu d y  a t  th e  Uni
v e r s i ty .

29 . This course  was tak en  over by Woodrow W ilson, who came to  le c tu r e  
each second h a l f -y e a r ,  beg inn ing  i n  1887- 88 ,  and c o n tin u in g  fo r  te n  y e a r s .

30 . C irc u la r , V (1885-86), 25-26 .
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c a l  h i s to r y ,  being  acco rd in g  to  th e  C irc u la r ,  a course  i n  which—

. . • th e  in tro d u c to ry  le c tu r e s  by  D r. Adams r e la te d  to  th e  e a r ly  h is to r y  
o f  s o c ie ty ,  th e  more i n te r e s t in g  a sp e c ts  o f  such a n c ie n t p eo p les  a s  th e  
E gyp tians, th e  B abylonians, th e  A ssy ria n s , and o th e r  o r i e n ta l  n a t io n s .  The 
le c tu r e s  s e r e  i l l u s t r a t e d  by  o b je c ts  from th e  h i s t o r i c a l  museum, e .  g . ,  by 
th e  S L lin g e r C o lle c tio n  o f  E gyptian  a n t i q u i t i e s .  One le c tu r e  mas g iven  to  
th e  c la s s  by  Mr. A d ler, Fellow  i n  th e  S h e n ltic  Languages, on a n c ie n t Baby
lo n ia .^ -

A nother course th e  W illoughbys took  i n  th e  Departm ent mas Greek and 

Roman h is to r y  under Jameson. T h is course  mas an  account o f th e  h is to r y  o f  

G reece, Rome, and th e  Roman Empire down to  th e  f i f t h  c e n tu ry , A. D . ^  Com

p le t in g  t h e i r  schedule f o r  th e  f i r s t  h a l f -y e a r ,  th e y  a tte n d e d  a  c la s s  on 

Herodotus under P ro fe sso r C harles D. M o rris .33

The W illoughbys con tin u ed  t h e i r  s tu d ie s  du ring  th e  second h a lf -y e a r  

w ith  l i t t l e  change. In  th e  Departm ent o f H is to ry  and P o l i t i c a l  Science 

th ey  con tin u ed  w ith th e  second h a l f  o f Greek and Roman h i s to r y ,  and i n  ad

d i t io n ,  to o k  courses in  Thucydides and p h y s ic a l and h i s t o r i c a l  geography 

under James o n .  3k Having done w e ll t h e i r  f i r s t  y e a r  t h e i r  s c h o la rsh ip s  were 

renewed, and th ey  re tu rn e d  in  th e  f a l l  o f 1886-87  to  co n tin u e  academic work. 

The f a c u l ty  remained e s s e n t i a l ly  th e  same, a lth o u g h  th e re  was a lre a d y  a  d i s -  

c e rn ab le  t re n d  to  draw f a c u l ty  members from  Johns Hopkins g ra d u a tes , -where

a s  in  th e  e a r l i e s t  y ea rs  th e  f a c u l ty  mas o f te n  r e c r u i te d  from  young Ph. D .’ s 

from German U n iv e r s i t ie s .

For t h e i r  second y e a r ’ s work W estel and W illiam  con tinued  w ith  fu n d a -

31 . I b id . ,  p . 135.

32 . The te x ts  mere F y f fe ’s G reece, and L eigh ton’s Rome.  I b id . ,  p .  26.

33 . I b id .

3k* I b i d . ,  pp . 66-70 .
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m ental s tu d ie s ,  a lth o u g h  th e y  d id  te n d  to  ta k e  more c o u rses  i n  th e  D ep art

ment o f  H is to ry  and  P o l i t i c a l  S cience th an  b e fo re . W ith t h e i r  c l a s s i c a l  

languages and l i t e r a t u r e  beh ind  them th e y  plunged in to  t h e i r  on ly  p h y s ic a l 

sc ien ce  c o u rse , a  one-year course  in  ch em istry , under I r a  Remsen, one o f  

th e  le a d in g  chem ists  of h is  day and su ccesso r to  Gilman a s  P re s id e n t o f th e  

U n iv e rs ity . The W illoughbys to o k  th re e  courses in  th e  Department o f  His

to r y  and P o l i t i c a l  S cience : P o l i t i c a l  economy, E ng lish  and French h is to r y ,

and Adams* course  i n  church h i s to r y  “in  i t s  r e l a t i o n  to  th e  Roman and Ger

man E m pires."^5 The t e x t s  used  i n  t h i s  course "ware P lo e tz , Epitome o f 

M ediaeval H is to ry  and B ryce’s Holy Roman Empire,  In  a d d i t io n  th e re  were 

a ss ig n ed  read in g s  i n  G ibbon's D ecline and F a l l  o f th e  Roman Empire and 

MUman’s L a tin  C h r i s t i a n i ty ,  Each member was re q u ire d  to  w r i te  two h i s to r 

i c a l  e s s a y s . J a m e s o n ' s  course  i n  E ng lish  and French h i s to r y  re q u ire d  th e  

read in g  o f G reen 's  S ho rt H is to ry  o f th e  E ng lish  People and th e  S tu d e n t 's  

H is to ry  o f  F rance ,  supplem ented d a i ly  by  " in fo rm al l e c t u r e s E l y ' s  

course  i n  p o l i t i c a l  economy re q u ire d  th e  read in g  o f  M i l l 's  P r in c ip le s  o f 

P o l i t i c a l  Economy and F ran c is  A. W alker's  P o l i t i c a l  Economy. T his co u rse  

was n o t a l to g e th e r  th e o ry , however, f o r  such q u e s tio n s  o f c u rrc r.t i n t e r e s t  

a s  th e  s i l v e r  q u e s tio n  and th e  n a tio n a l  t r e a s u r y  su rp lu s  were d isc u sse d . 

P ro fe sso r E ly  re q u ire d  o f h is  s tu d e n ts  two e ssay s  on a ss ig n e d  to p ic s ,  a 

sam pling o f  which a r e :  " D is t r ib u t iv e  C ooperation ," "P ro d u c tiv e  Coopera

t io n ,"  "The C lea rin g  House," "C h a rity  O rg an iza tio n s ,"  " S o c ie ty  o f  London,"

35 . I b id . ,  IV (l881*-85), 105.

36 . I b id .

37 . I b i d . ,  VI (1886-87), 113.
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"Income Tax," " A rb i t r a t io n ,"  and " M b n e y . " 3 8

The W illoughbys con tin u ed  th e s e  courses d u rin g  th e  second h a lf -y e a r  

th e  on ly  a l t e r a t i o n  b e in g  th a t  a  course i n  th e  R enaissance under Adams f o l 

lowed th e  church h is to r y  o f th e  f i r s t  h a l f .^9  T heir work was once a g a in  o f 

s u f f i c i e n t ly  h igh  q u a l i ty  to  m erit Honorary Hopkins S ch o la rsh ip s  f o r  th e  

fo llo w in g  y e a r .  W este l1 s  reco rd  i n  E ng lish  and church h is to r y  and p o l i t i 

c a l  economy was p a r t i c u l a r ly  o u ts ta n d in g .^ 0

They r e g is te r e d  in  th e  f a l l  o f 1887 f o r  . th e i r  t h i r d  and l a s t  y ear o f 

underg raduate  s tu d y , ta k in g  o n ly  two h a lf -y e a r  cou rses o u ts id e  th e  H is to ry  

and P o l i t i c a l  Science Departm ent: Logic and p s y c h o lo g y .^  Four cou rses in

th e  Departm ent o f  H is to ry  and P o l i t i c a l  Science p a r t i c u la r ly  a t t r a c t e d  th e  

W illoughbys f o r  the  f i r s t  h a lf -y e a r :  A ncient p o l i t i c s ,  in te r n a t io n a l  law ,

f in a n c e , and E n g lish  and American c o n s t i tu t io n s .  Adams1 course in  a n c ie n t 

p o l i t i c s  was th e  in tro d u c tio n  to  a  th re e -y e a r  course in  th e  h i s to r y  o f po

l i t i c s .  More s p e c i f i c a l ly ,  th e  C irc u la r  p o in ts  o u t, th e  course—

. . .  r e l a t e s  to  th e  o r ig in  and development o f e a r ly  s o c ie ty , w ith  a  con
s id e r a t io n  o f th e  th e o r ie s  o f  Morgan, McLennan, Spencer, and o th e r  w r i te r s .  
I t  t r e a t s  a ls o  o f  a n c ie n t o r ie n ta l  forms o f s t a t e - l i f e ,  w ith  a  rev iew  o f 
o r ie n ta l  d o c tr in e s  o f  government. I t  c o n s id e rs , in  g re a te r  d e t a i l ,  th e  
o r ig in  and developm ent o f  Greek i n s t i t u t i o n s ,  w ith  a ra p id  review  o f  Greek 
P o l i t i c a l  P h ilosophy . Books w i l l  be recommended to  th e  c la s s  f o r  p r iv a te

38 . I b id .

39 . I b id . ,  pp . 65 -71 .

UO. W estel W. W illoughby' s academic rec o rd  was examined i n  The Johns 
Hopkins U n iv e rs ity  R e g i s t r a r 's  O ff ic e .

111.  George Henry Emmett, A sso c ia te  P ro fe sso r  o f Logic and E th ic s  
ta u g h t th e  lo g ic  c o u rse , and G. S tan ley  H a ll ,  P ro fe sso r o f  Psychology and 
Pedagogies, o ffe re d  th e  course  i n  psychology.
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read in g  and monthly -w ritten  exam inations upon a ss ig n e d  to p ic s  -w ill be r e 
q u ire d * ^

Also under Adams th e  W illoughbys s tu d ie d  in te rn a t io n a l  law  c o n jo in t ly  w ith  

E n g lish  and American c o n s ti tu tio n s*  There were in tro d u c to ry  le c tu r e s  on 

th e  h is to r y  of in te r n a t io n a l  law and p o l i t i c s ,  fo llow ed by d isc u ss io n  of 

F lu n t s c h l i ’s Moderne V o lkerrech t d e r C iv i l i s ie r te n  S ta a te n . A read in g  

knowledge o f French and German was re q u ire d , and re p o r ts  on to p ic s  in  d ip 

lom atic  and contem porary in te r n a t io n a l  q u estio n s  were a ss ig n e d  to  th e  mem

b e rs  o f th e  c l a s s . ^

Jameson’s course  in  E n g lish  and American c o n s t i tu t io n s  i s  d esc rib ed  

a s  "a course  i n  th e  study  o f  th e  development and p re s e n t forms of c o n s ti

t u t io n a l  government in  England and th e  U nited  S t a t e s . " ^  The m a te r ia l  on 

th e  E n g lish  C o n s ti tu tio n  was "m ainly d e s c r ip t iv e ,"  and a t t e n t io n  was given 

to  th e  o r ig in  and n a tu re  o f  th e  U nited S ta te s  C o n s ti tu tio n . A lthough in  

l a t e r  y ea rs  W illoughby p ro fessed  a la ck  o f t r a in in g  f o r  h is  s e r ie s  o f  le c 

tu re s  a t  Johns Hopkins on U nited S ta te s  c o n s t i tu t io n a l  law  (o u t o f  which 

emerged h is  g re a t 1910 and 1929 t r e a t i s e s ) , ^  P ro fe sso r Jameson’ s course 

must have provided some fo u n d a tio n  upon which to  b u i ld .  E ly ’ s course  in  

advanced p o l i t i c a l  economy was concerned on b o th  s t a t e  and m unic ipal le v e ls  

w ith  such su b je c ts  a s  ta x a t io n ,  p u b lic  d e b ts , and th e  f in a n c ia l  h is to r y  of 

th e  U nited  S t a t e s . ^

ii2. C irc u la r ,  VI (1886-87), 110.

U3. I b id . ,  p . 112. bh. I b id .

H5>« Harold W. S toke , " w rit te n  com m unication," February  18, 1958. 

u6 .  C irc u la r , VI (1886-87), 111.
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During th e  second h a lf -y e a r  th e  W illoughbys f o r  th e  most p a r t  con

tin u e d  th e  co u rses  th e y  had s ta r te d  i n  th e  f a l l ,  such a s  in te r n a t io n a l  law , 

and E ng lish  and American c o n s t i tu t io n s .  There were two n o ta b le  e x c e p tio n s , 

however. W ith fe llo w -s tu d e n ta , C harles ¥ . Andrews and C harles Homer Has

k in s ,  th ey  r e g is te r e d  i n  Adams1 course  in  P ru ss ian  h is to r y ,  a course  which 

was supposed to  "complement • • • th e  course  in  A ncient P o l i t i c s . " ^  The 

d e s c r ip t io n  o f  t h i s  course  l a i d  s p e c ia l  emphasis on th e  r a t i o n a l i s t i c  r e 

g e n e ra tio n  o f P ru ss ia  under th e  s tim u lu s  o f vom S te in ’s re fo rm s, th e  r i s e  

o f P ru ss ia  and o f th e  f e d e r a l  empire.^® The o th e r  excep tion  was a  course  

i n  s o c ia l  s t a t i s t i c s  ta u g h t by E. R. A. Gould, a  Reader fo r  1 8 8 7 -8 8 .^

This course was th e  f i r s t  o f  i t s  k ind  i n  American c o lle g e  o r  u n iv e r s i ty

c u r r ic u la ,  and from th e  d e s c r ip t io n  seemed to  be p r im a ri ly  concerned w ith
*

com parative d a ta  on l iv in g  c o n d itio n s  in  America and v a rio u s  European coun

t r i e s . ^

On June 11*, 1888, th i r t y - f o u r  A. B . ' s  were co n fe rred  a t  The Johns Hop

k in s  U n iv e rs ity , two o f  th e  r e c ip ie n t s  b e ing  W estel and W illiam  W illough

b y .-^  Thus ended th re e  y ears  o f in te n s iv e  s tu d y  which p rep a red  W illiam  f o r  

a  su c c e ss fu l c a re e r  i n  government a d m in is tra tio n  and te a c h in g , and W estel

1*7. I b id . ,  p .  110.

1*8. I b id .

U9. I b i d . ,  VII (1887-88), 1 0 . Gould, who rece iv ed  h is  Ph. D. from
Johns Hopkins in  1886, was a t ta c h e d  to  th e  Bureau o f Labor i n  W ashington.

50 . I b id . ,  VI (1886-87), 111.

51 . In  a d d it io n , th e  U n iv e rs ity  c o n fe rred  tw enty^seven Fh. D . 's ,  
th re e  o f  which were i n  th e  f i e l d s  o f  h is to r y ,  p o l i t i c a l  econony, and p o l i 
t i c a l  s c ie n c e . I b id . ,  V III (1888-8?), 105.
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f o r  g radua te  work and a  subsequent su c c e ss fu l c a re e r  i n  te a c h in g , w r i t in g ,  

and p u b lic  s e r v ic e .  In n e d ia te ly  a f t e r  g rad u a tio n  b o th  W illoughbys a p p lie d

f o r  s c h o la rsh ip s  a t  Johns H opkins, and W illiam ’ s was g ra n te d , w h ile  W este l’ s
92name was p laced  on th e  a l t e r n a t e  l i s t .  S tran g e ly  enough, however, i t  was 

n o t W illiam  b u t W estel who was d e s tin e d  to  go on to  g radua te  schoo l and th e  

d o c to ra te ,  f o r  th e  fo rm er, d e c lin in g  h i s  s c h o la rsh ip , went in to  government 

s e rv ic e  a s  a  la b o r  e x p e r t .  A f te r  a  y e a r ’ s absence W estel re tu rn e d  to  Johns 

Hopkins to  pursue g rad u a te  s tu d ie s .  T his y e a r  was sp en t <iS P r in c ip a l  of 

th e  Weightman P u b lic  School i n  W ashington, a  p o s it io n  th a t  was n o t a t  a U  

s a t i s f y in g ,  f o r  he p re fe r re d  to  work w ith  se r io u s  g rad u a te  s tu d e n ts , and 

t h i s  meant p ro c u rin g  a  d o c to ra te .

Unique i n  th e  h is to r y  o f h ig h e r  ed u ca tio n  in  th e  U n ited  S ta te s ,  The 

Johns Hopkins U n iv e rs ity  c o n fe rre d  th e  d o c to ra te  b e fo re  i t  co n fe rre d  an 

u nderg raduate  d e g r e e . D e f in i te ly  one o f th e  few schoo ls  i n  th e  U nited  

S ta te s  a t  t h a t  tim e  w ith  a  f u l l  u n iv e r s i ty  program, by 1889 th e  U n iv e rs ity  

had c o n fe rred  d o c to ra te s  upon 191 c an d id a te s  and had awarded 213 B achelor 

o f  A rts  d e g r e e s .^

A se p a ra te  departm ent o f p o l i t i c a l  sc ie n c e  was n o t e s ta b lis h e d  a t  Johns 

Hopkins u n t i l  190U, th e re fo re ,  W illoughby was fo rced  to  ta k e  h is  degree in  

what was e s s e n t i a l l y  a  combined Departm ent o f  H is to ry , P o l i t ic a l  Economy, 

and P o l i t i c a l  S c ie n ce . At th a t  tim e th e  U n iv e rs ity  requ irem en ts  f o r  th e

92. I b id . ,  p .  106.

93. I b id . ,  X (1890-91), l l h .  In  1876, fo u r Ph. D .’ s ;  i n  1877, i t s  
f i r s t  A. B.

9U. I b id . ,  p .  l l l u  A t t h i s  tim e th e  U n iv e rs ity  was n o t c o n fe rr in g  
th e  M aster o f  A rts  d e g re e .
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d o c to ra te  n e c e s s i ta te d  o n ly  two y e a rs  o f  s tudy  and w r i t i n g . P r o c u r i n g  

q u a r te rs  a t  9lU McCulloh S tr e e t  i n  B altim o re , W illoughby e a g e r ly  e n te red  

in to  g raduate  work, f in d in g  upon h is  r e tu rn  th a t  th e  U n iv e rs ity  had grown 

somewhat i n  f a c u l ty  and s tu d e n t body. There were now f i f t y - t h r e e  f a c u l ty  

m em bers,^  202 g raduate  s tu d e n ts , and 175 u n d erg rad u ates .^ 7 There was i n  

th e  s t r i c t e s t  sense no g radua te  " sch o o l11 a t  th e  U n iv e rs ity  a t  t h i s  tim e , 

th e re  b e in g  no "dean" o f g raduate  s tu d ie s ,  o r th e  l i k e .  D ire c tio n  o f grad

u a te  work was in  th e  hands o f  th e  in d iv id u a l  departm ents o f  s tu d y  and th e  

Board o f U n iv e rs ity  S tu d ie s ,  composed o f th e  p r in c ip a l  p ro fe s so r s  of each 

departm ent. With a few e x c e p tio n s , each  o f  th e  departm ents o ffe re d  ad

vanced c o u rse s , conducted sem inars , and d ire c te d  g radua te  re s e a rc h  and 

w riting .^®  W illoughby l i s t e d  as  h is  m ajor f i e ld s  o f  s tu d y  h i s to r y  and p o -

55* S p e c if ic a l ly ,  th e  requ irem en ts were: A fte r  having ta k en  h is  f i r s t
degree th e  can d id a te  "must pu rsue  u n iv e r s i ty  s tu d ie s  under c o n d itio n s  ap
proved by th e  Board o f U n iv e rs ity  S tu d ie s , o f  which th e  l a s t  y e a r  must be 
a s  an  accep ted  can d id a te  in  th e  p h ilo s o p h ic a l departm ent o f t h i s  U n iv e rs i
t y ."  In  p r a c t ic e ,  i n  W illoughby1 s  day—a t  l e a s t  i n  th e  Department o f H is
to r y  and P o l i t i c a l  Science— t h i s  meant t h a t  th e  s tu d e n t would rem ain in  
re s id e n c e  two y e a r s ,  du ring  which tim e he would ta k e  advanced co u rses  and 
w r ite  h is  d i s s e r t a t io n .  Secondly, th e  s tu d en t had to  p rep a re  a  d i s s e r t a 
t i o n ,  and pass  a  w r i t te n  and o r a l  exam ination  i n  one p r in c ip a l  and two 
s u b s id ia ry  s u b je c ts  approved by  th e  B oard. T h ird ly , th e  d i s s e r t a t io n ,  ex
c e p t under e x tra o rd in a ry  c ircu m stan ces , had to  be p re se n te d  a t  l e a s t  th re e  
months b e fo re  th e  can d id a te  in ten d ed  to  ta k e  h is  d eg ree . F o u r th ly , th e  d is 
s e r t a t i o n  had to  c o n ta in  an a n a ly t ic a l  t a b le  of c o n te n ts ,  and " in  case  th e  
a u th o r  does no t w r ite  a  p e r f e c t ly  l e g ib le  hand," i t  must be ty p e d . F in a l ly ,  
th e  can d id a te  had to  make form al a p p l ic a t io n  in  w r i t in g  t o  th e  Board a t  
l e a s t  one y e a r  i n  advance o f  th e  a n t ic ip a te d  tim e o f  th e  f i n a l  exam ination . 
C irc u la r ,  IV (l881r-85), 38 .

56 . The number who re c e iv e d  d o c to ra te s  a t  German u n iv e r s i t i e s  had de
c l in e d  to  e lev e n , w h ile  th e  number who had re c e iv e d  d o c to ra te s  a t  Johns Hop
k in s  had in c re a se d . I b id . ,  IX (1889-90), 1 -2 .

57* I b id . ,  pp . 3 -7 .

58. The departm ents w ere: C hem istry , B iology, Greek, S a n s k r i t ,  L a tin ,
E n g lish , P atho logy , German, E l e c t r i c i t y ,  H is to ry , O r ie n ta l  Languages, G eolo-
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l i t i c s . ^

Dr* Jameson had l e f t  th e  Department to  become P ro fe sso r  o f  H is to ry  a t  

Brown U n iv e rs ity , b u t a s id e  from t h i s  th e  personnel rem ained th e  same* I t  

was th e  second l a r g e s t  departm ent in  th e  school "with one hundred and t h i r t y  

e n ro lle d  s tu d e n ts . During th e  f i r s t  h a l f - y e a r  o f 1889—90 W illoughby took 

s ix  c o u rse s , tiro o f which wrere o u ts id e  th e  Department o f  H is to ry  and P o l i t i 

c a l  Science* One o f th e se  was cuneiform  in s c r ip t io n s  and th e  Old Testam ent 

o ffe re d  i n  th e  Department o f  S em itic  Languages .^ °  The o th e r  course  was h is 

to r y  o f ph ilosophy , b e ing  sim ply d esc rib ed  a s  "an o u tl in e  o f  th e  H is to ry  o f 

Philosophy* " ̂ 1

In  th e  Department o f  H is to ry  and P o l i t i c a l  Science W i l l o u g h b y ,  a lo n g  

w ith  t h i r t y - s i x  fe llo w  g raduate  s tu d e n ts , a tte n d e d  Adams’ famous h i s t o r i c a l  

semi.nary in  th e  f a m il ia r  Seminar Room o f th e  B lu n ts c h li L ib ra ry  each F r id a y  

evening from  e ig h t to  ten*  O ther graduate s tu d e n ts  p re se n t were John R» 

Commons, l a t e r  to  become one o f th e  le a d in g  i n s t i t u t i o n a l  econom ists in

America, C harles Homer H askins, and Bernard C* S te in e r ,  l a t e r  to  become
6?le a d in g  h is to r ia n s *  The sem inary had been i n i t i a t e d  in  1876 by A ustin  

S c o tt ,  who, a long  w ith  George B an c ro ft, le d  w eekly m eetings i n  th e  l i b r a r y

gy, Sem itic  Languages, Astronomy, M athem atics, Physio logy , Morphology, 
P h y s ic s , P o l i t i c a l  Economy, Philosophy, Romance languages, P o l i t i c a l  S c i
ence , and in  com binations o f  many of th e s e .  A c tu a lly  n o t a l l  o f  th e s e  sub
j e c t s  c o n s t i tu te d  departm en ts, f o r ,  a s  has been s a id ,  h is to r y ,  p o l i t i c a l  
economy, and p o l i t i c a l  sc ien ce  were a l l  in  one departm ent.

59 . C irc u la r , I I  (1889-90), 5 .

60 . This course i s  d e sc rib e d  in  th e  C irc u la r  a s  " le c tu re s  on th e  con
f irm a tio n  of b ib l i c a l  h is to r y  from A ssyrian  so u rc e s ."  I b i d . ,  V III (1888- 
8 9 ), 90. -------

61 . Ib id .

62 . Commons was i n  re s id en c e  f o r  two y ea rs  b u t d id  no t re c e iv e  h is  
d o c to ra te  from  Johns Hopkins U n iv e rs ity , w h ile  Haskins and S te in e r  d id .
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of th e  Maryland H is to r ic a l  S o c ie ty . The sem inary in  th e se  e a r ly  y e a rs  was 

c h ie f ly  concerned w ith  B an c ro f t’ s s p e c ia l ty ,  c o n s t i tu t io n a l  h i s to r y .

Under Adams’ d i r e c t io n  th e  sem inary m et, beg inn ing  in  1883-8U, in  th e  

l ib r a r y  b u ild in g  a t  thei U n iv e rs ity . Adams d e sc r ib e s  th e  sem inary th u s :

As you e n te r  th e  sem inary l ib r a r y ,  which occupies a  room $1 by 29 f e e t ,  
th e  most n o tic e a b le  o b je c t  i s  th e  long  sem inary ta b le  around which s tu d e n ts  
a re  s e a te d , every  man i n  h is  own p la c e , w ith  h is  own draw er f o r  w r i t in g  ma
t e r i a l s .  Upon th e  w a lls  above th e  ta b le  a re  p o r t r a i t s  o f  men who have i n 
flu en ced  th e  developm ent o f  th e  B altim ore Seminary—B. H. P e r tz ,  B lu n ts c h l i ,  
Freeman, B ryce, B an c ro f t, Von H o ls t, Cooley, Diman. B usts o f  Ja red  S parks, 
F ran c is  L ieb e r, A lexander H am ilton, John C. Calhoun, and o th e r  d is t in g u is h 
ed re p re s e n ta t iv e s  o f  h is to r y  and p o l i t i c s ,  g ive  to  mere ag g reg a tio n s  o f 
books th e  p resence  o f p e r s o n a l i ty .  The l i b r a r y  i s  a rran g ed  in  a lco v es  
around th e  sem inary ta b le  w ith  prim ary  re g a rd  to  th e  convenience o f s tu d e n ts  
who help  them selves to  books w ith o u t any fo rm a li ty . American H is to ry  (S ta te  
and N a tio n a l) occupies th e  most honored p la c e . I n te r n a t io n a l  Las', p o l i t i c s ,  
a d m in is tra tio n , economics and s o c ia l  sc ie n c e , h is to r y  (European, e c c le s ia s 
t i c a l ,  c l a s s i c a l ,  o r i e n t a l ) ,  a rchaeo logy , and law  (Roman, German, F rench , 
and E n g lish ) , has each i t s  p roper p la c e . W ithin  th e  a lco v e s  a re  ta b le s  f o r  
s p e c ia l  work, which p la c e s  a re  a ss ig n e d , to  advanced s tu d e n ts  h o ld in g  th e  
honors o f  th e  departm en t. These book c a se s , where books in  c u rre n t use  a re  
p la ce d , a s  we say , "on re s e rv a tio n ."  The newspapers tak en  by  th e  d e p a r t
ment a re  d i s t r ib u te d  in  th e  v a rio u s  a lco v es  o f p o l i t i c s ,  econom ics, law , 
h is to r y ,  &c. R elig io u s  jo u rn a ls  a re  to  be found upon th e  e c c l e s i a s t i c a l  
t a b le .

The c u rre n t magazines o f  h i s t o r i c a l  and p o l i t i c a l  s c ie n c e , to g e th e r  
w ith  new books and u n iv e r s i ty  p u b lic a t io n s , a re  k e p t upon th e  long  sem inary 
t a b le ,  which re p re se n ts  th e  c e n te r  o f s c i e n t i f i c  l i f e  f o r  th o s e  who g a th e r 
abou t i t .  The l a t e s t  and f r e s h e s t  c o n tr ib u tio n s  a re  h e re  d isp lay ed ; and 
when th e  new becomes o ld , i t  i s  swept away in to  th e  a lc o v e s , to  s id e  t a b le s ,  
where i t  s t i l l  rem ains f o r  some weeks on e x h ib it io n  u n t i l  i t  i s  f i n a l l y  
c l a s s i f i e d  i n  p ig e o n -h o le s , pamphlet f i l e s ,  o r  bound volum es. The back num
b e rs  o f a l l  s p e c ia l  m agazines, l i k e  th e  Revue H is to r iq u e , H is to r is c h e , 
Z e i t s c h r i f t ,  P reu ssisch e  Jah rbucher, Tubinger Z e i t s c h r i f t ,  Conrad’s J a h r— 
b ucher, Revue de D ro it I n te r n a t io n a l ,  tak en  by  th e  departm ent a re  k e p t f o r  
c o n s u lta t io n  in  a  room s p e c ia l ly  devoted  to  th a t  p u rp o se . In  a d d i t io n  to  
th e se  rooms, th e re  a re  s e v e ra l  o f f ic e s  f o r  th e  v a r io u s  in s t r u c to r s ,  two le c 
tu r e  rooms, a  newspaper b u reau , a  geograph ica l and s t a t i s t i c a l  b u reau , and 
th e  beginning  o f an  h i s t o r i c a l  museum, some o f which fe a tu re s  o f th e  semi
n a ry  w i l l  be d e sc rib e d  in  a n o th e r co n n ec tio n . ^

6 3 . H erbert B ax ter Adams, The Study o f H is to ry  i n  American C olleges 
and U n iv e r s i t ie s , pp . 171-200.

6U. I b i d . ,  pp . 173-76.
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Woodrow W ilson, acco rd in g  to  h is  b io g ra p h e r , Ray S tannard  B aker, was 

charmed w ith  t h i s  sem inary upon h is  f i r s t  v i s i t  i n  1883 a s  a  g raduate  s tu 

d e n t. " I t  had th e  atm osphere o f q u ie t  s tu d io u sn ess  which was dear to  h is  

s o u l .  He f e l t  t h a t  t h i s ,  a f t e r  a l l ,  was h is  h o m e ."^  " I t  w as," Baker sa y s , 

" th e  v e r i t a b le  keynote o f  th e  system , an  an alogue , so f a r  a s  th e  s o -c a l le d  

c u l tu r a l  s u b je c ts  were concerned, o f  th e  la b o ra to ry  method pursued  i n  th e
f t

n a tu ra l  s c ie n c e s ."  The C irc u la r  d e sc rib e d  th e  sem inary a s  fo llo w s—

. . . an  a s s o c ia t io n  o f in s t r u c to r s  w ith  th e  fe llo w s and o th e r  g raduate  
s tu d e n ts  i n  t h i s  departm ent f o r  th e  p ro se c u tio n  o f  o r ig in a l  s tu d ie s  in  
American h is to r y ,  i n s t i t u t i o n a l ,  s o c ia l  and economic. R eports o f p ro g re ss  
a re  made from  week to  week, and th e s e  a r e  d iscu ssed  and c r i t i c i z e d  f o r  th e  
b e n e f i t  o f a l l .  For th e  t r a in in g  o f  members i n  th e  a r t  o f c r i t i c i s m  and 
su c c in c t s ta te m e n t, a system  o f co o p e ra tiv e  rev iew ing  has been i n s t i t u t e d .  
B r ie f  d ig e s ts  o f new and of s p e c ia l  monographs a re  p repared  i n  w r i t in g ,  and 
a f fo rd  th e  b a s is  f o r  sy stem a tic  r e p o r ts  on th e  p ro g ress  o f  American h i s t o r i 
c a l  l i t e r a t u r e  to  th e  Revue H is to r iq u e  and th e  J a h re s b e r ic h t o f th e  B e r l in  
H is to r ic a l  S o c ie ty .

W illoughby a ls o  a tte n d ed  Adams1 cou rse  i n  Germanic i n s t i t u t i o n s ,  which 

d e a l t  w ith  " th e  o r ig in  and developm ent o f  Germanic s t a t e l i f e  i n  th e  o ld  

w orld and th e  new, w ith  s p e c ia l ' re fe re n c e  to  Anglo-American i n s t i t u t i o n s  o f 

g o v e r n m e n t . I n  a d d itio n  to  le c tu r e s  and w r i t te n  exam inations Adams had 

the  advanced s tu d e n ts  p re se n t le c tu r e s  i n  American h i s to r y  " fo r  p edagog ica l 

p u r p o s e s ." ^  I n  E ly ’s advanced p o l i t i c a l  economy W illoughby s tu d ie d  money

65 . B aker, W ilson,  I ,  176-77•

6 6 .  I b id . ,  p .  176.

6 7 . C irc u la r , V III (1888-89), 92.

.6 8 .  T h ir ty -e ig h t  a tte n d e d  t h i s  c la s s  i n  a d d it io n  to  W illoughby, in 
c lu d in g  John R. Commons, C harles Homer H ask ins, and B ernard C. S te in e r .

6 9 .  C irc u la r ,  V III (1888-89), 92.
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and b a n k i n g , and a lo n g  w ith  a  few o th e r  advanced s tu d en ts  went to  E ly 's  

home to  a t te n d  h is  economic conferences f o r  a  c r i t i c a l  s tu d y  o f  R ic a rd o 's  

w r i t in g s .

This c o n s t i tu te d  W illoughby 's fo rm al c la s s  work f o r  th e  sem ester; how

e v e r , each month he and th e  o th e r  g radua te  s tu d e n ts  and th e  f a c u l ty  o f  th e  

Department to g e th e r  w ith  s tu d e n ts  o f h is to r y  and p o l i t i c s  from o th e r  c o l

le g e s  and u n iv e r s i t ie s  and d is t in g u is h e d  v i s i t o r s  met as  th e  H is to r ic a l  and 

P o l i t i c a l  Science A sso c ia tio n , P ro fe s so rs , s tu d e n ts ,  and v i s i t o r s  p re se n t

ed papers a t  th e se  m eetings, W illoughby in  th e  December m eeting p re sen te d  a 

p a p e r , "The Supreme Court a s  a Check in  our C o n s ti tu t io n a l  System ," I n  th e

January  (1890) m eeting he p re se n te d  a n o th e r : " P r a c t ic a l  Workings of th e
72Supreme C ourt."  1 This in d ic a te s  t h a t  he had s t a r t e d  work on h i s  d i s s e r ta 

t i o n  which he com pleted th e  fo llo w in g  y e a r .  I t  i s  a ls o  s t r ik in g  to  note 

t h a t  he found tim e to  c o lla b o ra te  w ith  h is  b ro th e r  in  p u b lish in g  a  sh o r t 

w ork, Notes on th e  U nited  S ta te s  Government and Adnri n i s t r a t i o n ,  p u b lish ed  

i n  1889. 73

70. W illoughby had s tu d ie d  under D r. E ly  f o r  two y e a rs  a s  an  under
g rad u a te , and was d e s tin e d  to  s tu d y  under him f o r  two more a s  a  g ra d u a te . 
Once a g a in , Commons, H askins, and  S te in e r  were c lassm ates  o f W illoughby o f 
th e  t o t a l  en ro llm en t o f tw enty—th r e e .  I t  was no ted  in  th e  announcement 
t h a t  "b im e ta llism  and s i l v e r  q u e s tio n  w i l l  re c e iv e  s p e c ia l  a t t e n t io n ,"  and 
th e  c o n ten t o f th e  course was th e  n a tu re  and fu n c tio n s  o f  money, th e  d ev e l
opment o f th e  p re se n t m onetary system s, and th e  t r e a s u r y  system s o f  th e  
w orld . I b id . ,  p .  93.

71. W illoughby, Commons, and s ix  o th e rs  a tte n d e d  t h i s  c l a s s  which met 
each Wednesday evening from e ig h t t o  t e n .  I b id .

72 . C irc u la r , IX (1889-90), 33 .

73* I t  i s  p o s s ib le ,  o f co u rse , t h a t  W illoughby d id  h is  p a r t  o f th e  
w r i t in g  o f t h i s  book b e fo re  he re p o r te d  f o r  th e  f a l l  q u a r te r  a t  Johns Hop
k in s .  I t  i s  a  r e l a t i v e ly  sm all book o f o n ly  seventy-tw o p ag es .
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In  th e  second h a lf -y e a r  W illoughby con tinued  h is  work i n  Adams* semi

n a ry , E ly 's  advanced p o l i t i c a l  econom y,^  and th e  course  in  th e  h is to r y  o f 

ph ilo so p h y . I n  a d d i t io n ,  he took th re e  new co u rses : H is to r ic a l  German,75

Adams' course  i n  American h is to ry ,  and W ilson 's  course  in  a d m in is tra t io n . 

T his l a t t e r  co u rse , acco rd in g  to  th e  announcement, was to  comprise—

,  .  . a  d isc u ss io n  o f th e  general q u estio n s  and p r in c ip le s  o f  c i t y  govern
ment and a d e s c r ip t io n  o f  th e  methods and m achinery o f c i t y  government in  
th e  U nited S ta te s ,  England, F rance, and P ru s s ia , This com pleted, a s  f u l l  
a  d is c u ss io n  a s  p o s s ib le  w i l l  be added o f th e  p r in c ip le s  and development 
o f A d m in is tra tiv e  Science i n  g e n e r a l . 76

W illoughby had managed through th e  y e a r  w ithou t U n iv e rs ity  a id ,  b u t 

was appo in ted  a  Fellow  f o r  1890-91, th e  on ly  o th e r  member o f th e  D epart

ment to  be so honored be ing  Bernard C, S te in e r ,  Adams and E ly  reconmended 

W illoughby h ig h ly  f o r  th e  fe llo w sh ip , undoubtedly  a s s u r in g  h is  accep tance 

by th e  U n iv e rs ity  S ch o la rsh ip  C om nittee.77 He re tu rn e d  to  th e  U n iv e rs ity

7h. E ly 's  course  took  up such su b je c ts  a s :  The n a tu re  and fu n c tio n s
o f banks, th e  h is to r y  o f banking, th e  o ld  s t a t e  banks and th e  p re se n t na
t io n a l  banks, and a  com parative s tu d y  o f banking system s o f fo re ig n  coun
t r i e s .  C irc u la r ,  V III (1888-89), 93.

75>. This was to  p rep a re  f o r  h is  language exam ination .

76. C irc u la r , V III (1888-89), 93.

77. The l e t t e r  o f recommendation read s : "Of th e  a p p lic a n ts  f o r  a  Uni
v e r s i ty  S ch o la rsh ip  I  recommend Mr. W. W. W illoughby f o r  th e  s c h o la rsh ip  in  
P o l i t i c a l  S c ien ce . Mr. W illoughby i s  one o f our own g rad u a tes  who to o k  a 
h ig h  rank  a s  an  undergraduate  and h e ld  a  Washington S c h o la rsh ip . He gradu
a te d  w ith  honor two y e a rs  ago. He has done e x c e l le n t  work during  th e  p re 
s e n t y e a r ."  (s ig n ed ) R ichard T. E ly ; to  which was appended, " I  h e a r t i l y  
concur in  t h i s  recom m endation." (s ig n ed ) H. B. Adams. L e t te r  to  th e  Com
m itte e  on U n iv e rs ity  S ch o la rsh ip , The Johns Hopkins U n iv e rs ity  R e g i s t r a r 's  
O ff ic e , d a ted  January  9 , 1890. D r. Jameson th o u g h t h ig h ly  o f  W illoughby 's 
work a ls o ,  having w r i t te n  a  l e t t e r  of recommendation two y ears  p re v io u s ly .
I t  re a d s , i n  p a r t :  "Both in  re s p e c t to  a c q u is i t io n s  and in  re s p e c t to  a b i l 
i t y ,  he i s  one of th e  b e s t  s tu d en ts  I  have had, and I  f e e l  co n fid e n t t h a t  
he w i l l  succeed a s  a  te a c h e r  and i n  any work he may u n d e rta k e ."  (s ig n ed )
J ,  F . Jameson. This l e t t e r  i s  in  W illoughby 's " P e rso n a lia ,"  a  c o l le c t io n  
of p e rso n a l papers lo c a te d  a t  h is  s o n 's  home in  Chevy Chase, M aryland.
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in  th e  f a l l  a lo n g  w ith  2 7 5  o th e r  g raduate  s tu d e n ts  and 1 9 2  u n d e r g r a d u a t e s . 7 8  

In  th e  f i r s t  h a lf -y e a r  W illoughby took a l l  b u t one course in  th e  De

partm ent o f H is to ry  and P o l i t i c a l  S c ien ce . This e x cep tio n , th e  h is to r y  o f 

E n g lish  e th ic s ,  was ta u g h t by P ro fe sso r Edward H. G r if f in  o f th e  Philosophy 

D epartm ent. I t  i s  perhaps h e re  t h a t  W illoughby f i r s t  became acq u a in ted  w ith  

th e  w r it in g s  o f  Thomas H i l l  Green, which were to  have such a  profound in f lu 

ence upon h is  e th ic a l  p o l i t i c a l  th o u g h t.

I n  th e  Department o f H is to ry  and P o l i t i c a l  Science W illoughby once 

ag a in  was a  member o f Adams* sem inary , and in  a d d it io n  a tte n d ed  h is  course 

in  e a r ly  i n s t i t u t i o n s  and Greek p o l i t i c s .  T his l a t t e r  was a la rg e  c la s s  

( f i f t y  s tu d e n ts ) ,  d e a lin g  w ith  " th e  o r ig in  o f dom estic and s o c ia l  i n s t i t u 

t io n s ,  th e  development o f  r e l ig io n ,  law , and government i n  t r i b a l  and v i l 

lag e  s o c i e t y . " 7 9  R efe rrin g  to  th e  "Greek P o l i t ic s "  p o r t io n  o f th e  course 

th e  announcement s a id ,  i t  "w ill t r a c e  th e  growth o f th e  v i l la g e  community 

in to  th e  c i t y  and o f th e  c i t y  in to  m unicipal f e d e ra t io n s .  The le a d in g  i n 

s t i t u t i o n s  o f Greek p o l i t i c a l  s o c ie ty  w il l  be rev iew ed, and some a t te n t io n

w il l  be g iven to  th e  Greek c o lo n ia l  system  and to  h i s to r i c  p a r a l l e l s  b e -
Rfitween a n c ie n t and modern c iv ic  l i f e . "  W illoughby con tin u ed  h is  work i n  

p o l i t i c a l  economy w ith  E ly , ta k in g  fin an ce  and ta x a t io n ,  a  course which con

s id e re d  ta x a t io n  from  an economic and le g a l  p o in t o f  view , tr a c e d  th e  h is 

to r y  o f ta x a t io n  i n  th e  U nited  S ta te s ,  and f i n a l l y  review ed t a r i f f  l e g i s l a 

t io n  in  th e  U nited  States.® ^- Each Wednesday evening E ly 's  economic co n fe r—

78. C irc u la r ,  X (1890-91), 111*.

79. I b id . ,  IX (1889-90), 111;.

80. I b id . ,  p .  97.

81. I b i d . ,  p .  98.
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ence met a t  h is  home, t h i s  tim e examining th e  works o f  Adam Sm ith, and h is  

E n g lish  and  Scotch p re d e ce sso rs  in  p o l i t i c a l  economy, and a ls o  d iscu ssed
Qp

re c e n t economic l i t e r a t u r e . 0

W illoughby a ls o  a tte n d e d  Emmett’ s  h i s t o r i c a l  and  com parative ju r i s p r u 

dence, and an  underg raduate  course  in  E n g lish  c o n s t i tu t io n a l  law  and h i s 

to r y  under th e  same p ro fe s s o r .  F in a l ly ,  under John M artin  V incent (Ph. D ., 

J .  H. U ., 1890), "Willoughby took th e  so u rces  o f h i s t o r y . 8 3  He, th u s , to o k  

e ig h t  cou rses du rin g  th e  f a l l  o f 1890, a  rem arkably  heavy course  lo a d . Con

s id e r in g  W illoughby’s work h a b i ts ,  however, i t  i s  n o t a l to g e th e r  s tran g e  

th a t  he cou ld  do t h i s ,  f o r  he had rem arkable powers o f c o n c e n tra tio n  and an  

e q u a lly  rem arkable d ev o tio n  to  work.

D aring  th e  second h a lf -y e a r  W illoughby co n tin u ed  h is  work w ith  Adams 

in  h is  sem inary , E ly  in  advanced p o l i t i c a l  economy, and Enmott i n  h i s t o r i 

c a l  and com parative ju r isp ru d e n c e . He stopped  a t te n d in g  E ly ’ s economic 

conference p ro b ab ly  because of th e  p re s su re  f o r  tim e . In  a d d it io n  to  th ese"  

cou rses W illoughby a tte n d e d  Adams’ P ru ss ia n  h i s to r y .  The announcement s a id  

o f t h i s  course:

82. I b i d .

83 .  A ccording to  th e  C irc u la r , "He /V in c e n t /  w i l l  f i r s t  o u t l in e  th e  
domain o f  h i s t o r i c a l  and p o l i t i c a l  sc ie n c e  and snow i t s  r e l a t io n  to  the  v a r 
io u s  a u x i l i a r y  departm ents o f  knowledge. The d i f f e r e n t  c la s s e s  o f  h i s t o r i 
c a l  m a te r ia l  w i l l  th e n  be d e sc rib ed  and methods o f f in d in g , p ro v in g , c r i t i 
c is in g ,  and u s in g  th e  same in  th e  s tu d y  o f l i t e r a r y  c o n s tru c tio n  o f h is to r y  
w i l l  be d isc u sse d . This in tro d u c tio n  w i l l  be fo llo w ed  by a  sy stem a tic  s tu 
dy o f th e  sou rces o f  th e  h i s to r y  o f le a d in g  modern s t a t e s .  The c h ie f  h i s to 
r ia n s  w i l l  be c h a ra c te r iz e d  and d e s c r ip tio n s  given o f  im portan t b ib l io g r a 
p h ic a l  books, c o l le c t io n s  o f  c h ro n ic le s , a n n a ls , memoirs, b io g ra p h ie s , pub
l i c a t io n s  o f  s o c ie t i e s ,  c o l le c t io n  o f t r e a t i e s ,  s t a t e  p a p e rs , law s, p u b lic  
documents, and o th e r  m a te r ia ls  which form  th e  h i s t o r i c a l  re c o rd s  o f  each 
c o u n try . P r a c t ic a l  e x e rc is e s  in  th e  in te r p r e ta t io n  and c r i t i c i s m  o f  docu
ments and w r i te r s  w i l l  g ive o p p o rtu n ity  to  a p p ly  th e  th e o r ie s  b ro u g h t fo r 
ward and to  c u l t iv a te  th e  power o f h i s t o r i c a l  judgm ent. I b i d . ,  p .  98 .
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T his cou rse  o f  le c tu re s  w i l l  r e l a t e  to  th e  o r ig in  and development o f  th e  
P ru ss ia n  m i l i t a r y  s t a t e ,  t o  i t s  h i s to r i c  r e la t io n s  to  o th e r  members o f  th e  
o ld  German Empire and to  th e  re c o n s tru c tio n  o f  Germany* P a r t i c u la r  a t t e n 
t io n  w i l l  be devoted to  th e  economic, a d m in is tr a t iv e ,  and e d u ca tio n a l r e 
forms i n s t i t u t e d  by th e  Baron vam S te in*  I n  co n n ec tio n  w ith  t h i s  c o u rse , 
th e  c la s s  i s  recommended to  read  D roysen’s P reu ssich e  P o l i t i c ,  C a r ly le ’s 
F red e ric k  th e  G reat,  S ee ley ’s T.ifa and Times o f  S te in ,  and T u t t l e ’s  H is to ry
o f P ru s s ia .

F in a l ly ,  W illoughby re tu rn e d  to  W ilson 's  le c tu r e s  on a d m in is tra t io n , which 

was th e  f i r s t  o f a  th re e  y e a r  s e r i e s .  On t h i s  course  th e  C irc u la r  says—

• • • a d is c u s s io n  of th e  g en e ra l q u es tio n  o f P u b lic  Law w ith  which Admin
i s t r a t i o n  concerns i t s e l f ,  and i n  th e  second p la c e , an  exam ination o f th e  
q u e s tio n  o f th e  e s tab lish m en t and t r a in in g  o f a  p ro fe s s io n a l  c i v i l  se rv ice*  
T h is p la n  w i l l  in v o lv e , a s  i t s  f i r s t  p a r t ,  a  to le r a b ly  wide su rvey  o f  th e  
h i s to r y  and g e n e ra l p r in c ip le s  o f  fo re ig n  ex p erien ce  i n  th e  e s ta b lish m e n t 
o f a  t r a in e d ,  te c h n ic a l ,  p u b lic  s e r v ic e ,  th e  f e a s i b i l i t y  and d e s i r a b i l i t y  
o f  th e  in tro d u c tio n  and enforcem ent o f a  s im i l ia r  t r a in in g  i n  our own ad
m in is t r a t iv e  o rg a n iz a tio n , th e  means n ecessa ry  to  i t s  in tro d u c tio n , and th e  
r e s u l t s  to  be  expected .

Johns Hopkins U n iv e rs ity  co n fe rre d  th e  d o c to ra te  on tw e n ty -e ig h t in  

1891, in c lu d in g  n ine  in  th e  Department o f  H is to ry  and P o l i t i c a l  Science.® ^ 

Thus ended two r a th e r  busy and h ig h ly  s a t i s f y in g  academic y ears  f o r  W il

loughby. He had s tu d ie d  under some of th e  b e s t  sc h o la rs  in  any American 

u n iv e r s i ty  i n  an  atm osphere t h a t  promoted a  h ig h  degree o f s c h o la r ly  work.®?

8I1.  I b id . ,  p .  97.

85 . I b id . ,  p .  98.

86 .  The o th e r  e ig h t were: James W illiam  B lack , George P e t r i e ,  Edward 
A. Ross, S idney Sherwood, B ernard C. S te in e r ,  W illiam  H. Tolman, S tephen B. 
Weeks, and A rth u r B. Woodford. I b id . ,  X (1890-91), Uj.5*

87 . Johns Hopkins Ph. D .’ s re c e iv e d  good appo in tm en ts, a s  f o r  example: 
Woodrow W ilson, A sso c ia te  P ro fe sso r o f H is to ry , Bryn Ifewr C o llege; C harles 
Homer H askins, I n s t r u c to r  in  H is to ry  a t  th e  U n iv e rs ity  o f  W isconsin; A lb e rt 
Shaw, P ro fe sso r o f  I n te rn a t io n a l  Law a t  C o rn e ll U n iv e rs ity ; A rth u r B . Wood
fo rd , A s s is ta n t  P ro fe sso r o f P o l i t i c a l  Economy, U n iv e rs ity  o f Pennsy lvan ia; 
John Dewey, P ro fe sso r o f Ph ilosophy , U n iv e rs ity  o f  Chicago, Jo s ia h  Royce, 
P ro fe sso r o f H is to ry  o f Ph ilosophy , H arvard U n iv e rs i ty , and many o th e r  sub
s t a n t i a l  appointm ents a t  le a d in g  sch o o ls .
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He had -w ritten  a  d i s s e r ta t io n ,  The Supreme Court o f  th e  U nited  S ta te s ,  which 

had been p u b lish ed  a s  e x tra  volume VII o f  The Johns Hopkins U n iv e rs ity  S tu

d ie s  in  H is to r ic a l  and P o l i t i c a l  S cience ,  and which had won f o r  him a p r iz e  

o f f i f t y  d o l la r s  a s  th e  " b e s t c o n tr ib u tio n  to  i n s t i t u t i o n a l  h is to r y  in  th e  

y e a r  1890-91."®^ Adams i n  a  l e t t e r  to  P re s id e n t Gilman s a id  o f  th e  d i s s e r ta 

t i o n ,  "The monograph has been conmended by v a rio u s  members o f th e  Supreme 

Bench and by o th e r  le g a l  s p e c ia l is ts ." ® ^  Moreover, he had c o lla b o ra te d  w ith  

h is  b ro th e r  in  w r i t in g  a n o th e r book, Government and A d m in is tra tio n  o f th e  

U nited  S ta te s ,  p u b lish ed  a s  volume IX o f  The Johns Hopkins S tu d ies  in  H is

t o r i c a l  and P o l i t i c a l  S c ience . 90 Furtherm ore, he had acq u ired  a t a s t e  fo r  

th e  academic l i f e  th a t  he came to  love so much.

The p rev ious pages b r in g  t h i s  b io g ra p h ic a l sk e tch  th rough  W illoughby’ s 

form al sch o o lin g . The rem aining pages o f t h i s  c h ap te r  w i l l  d e sc rib e  h is  

c a re e r  a s  p ro fe s so r , s c h o la r , a d v iso r  to  China, and th e  f i n a l  y ears  o f  h is  

l i f e  in  re t ire m e n t. For convenience th e se  y e a rs  w i l l  be d iv id ed  in to  fo u r  

p e rio d s : A p p ren ticesh ip  (l89li-190U), p ro fe s s io n a l m a tu rity  (I9 0 i;-1 9 l6 ),

a d v iso r  to  China (1916-1933)> and re tire m e n t (1933-19U5). F i r s t ,  however, i t  

i s  n ecessa ry  to  p o in t o u t th a t  f o r  about th re e  y ears  a f t e r  he rece iv ed  h is  

d o c to ra te  W illoughby was somewhat in d e c is iv e  a s  to  h is  fu tu re  p ro fe s s io n a l 

c a r e e r .  He spen t th e  summer o f 1891 i n  Europe, in  a l l  p ro b a b i l i ty  a com

b in ed  p le a su re  and b u s in ess  t r i p ,  f o r  in  1892 th e re  was p u b lish ed  h is  and

88. Annual R eport o f  th e  P re s id e n t o f The Johns Hopkins U n iv e rs itv . 
1891, p .  6 1 ;

89 .  L e t te r  from H erbert B ax ter Adams to  P re s id e n t Gilman, February  16, 
1891, i n  The Johns Hopkins U n iv e rs ity  R e g is tr a r ’s O ffic e .

90 . This was p u b lish ed  in  1891 a s  numbers one and two o f volume IX.
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W illiam  F . W illoughby1 s C iv il  S e rv ice  o f  France and P ru s s ia ,  He undoubt

ed ly  spen t p a r t  o f  h is  summer in  Europe g a th e rin g  m a te r ia l f o r  t h i s  work. 

Upon h is  r e tu r n  home W illoughby e n te re d  in to  law p ra c t ic e  w ith  h is  father.^ 

He found, however, t h a t  law was n o t a  s u f f ic ie n t  ch a llen g e  to  h is  in q u is i 

t iv e  mind, and when o p p o rtu n ity  came in  189U to  le c tu r e  a t  th e  new Leland 

S tan fo rd  U n iv e rs ity  and a ls o  a t  The Johns Hopkins U n iv e rs ity  he r e a d i ly  ac 

cep ted . In  th e  in te r im , however, he met Miss Grace Robinson o f Dubuque,
92Iowa, and th e y  were m arried  June 27, 1893* A fte r  a  honeymoon a t  Lake Win- 

n ipesaukee, Hew Hampshire, th e  W illoughbys s e t  up housekeeping in  an  a p a r t

ment in  W ashington. A f te r  a  summer v a c a tio n  a t  a  n o rth e rn  r e s o r t  th e  Wil

loughbys moved in  th e  f a l l  o f  I 89U to  A lexandria  to  l iv e  w ith  h is  p a re n ts .

In  December he Trent to  S tan fo rd  U n iv e rs ity  to  p re se n t a  s e r ie s  o f le c tu r e s  

on th e  "Philosophy o f th e  S ta te .  H is w ife , however, became ~m (appar

e n t ly  th e  f i r s t  o f  a  s e r ie s  o f i l ln e s s e s  th a t  f i n a l l y  r e s u l te d  i n  h e r p re 

m ature death  i n  1907) and th ey  re tu rn e d  to  Dubuque i n  A p ril  o f  1895, r e 

m aining th e re  u n t i l  th e  f a l l  o f  th e  y e a r . A f te r  a  re c u p e ra tiv e  t r i p  to  

Colorado i n  th e  sumner th e  W illoughbys re tu rn e d  to  W ashington in  September 

and began housekeeping a t  2826 llp th  S t r e e t .

9 1 . In  th e  c o l le c t io n  o f "Willoughby* 3 L e tte rs "  a t  The Johns Hopkins 
U n iv e rs ity  L ib ra ry  th e re  i s  one, th e  le t te r h e a d  o f  w hich re a d s : "Law Of
f ic e s  o f  W illoughby and W illoughby, W alker B u ild in g , 1&8 La. Avenue, N. W." 
W illoughby d id  n o t ,  a s  has been shown, a t te n d  law  sch o o l, b u t r a th e r  read  
law  i n  h is  f a t h e r ’s  o f f ic e  and was ad m itted  to  th e  B ar o f  V irg in ia  and o f 
W ashington, D. C. T h e irs , a p p a re n tly , was a  g en era l p r a c t ic e .

92 . W illoughby met Miss Robinson th rough  a  f i r s t  c o u sin , Judge Ben 
Lacy o f Dubuque. Judge Lacy was m arried  to  W illoughby’s s i s t e r - in - l a w .
W. R. W illoughby, " w r it te n  com m unication," A p ril  2 , 1958.

93. H is p o s i t io n  a t  S tan fo rd  was t h a t  o f A cting  A s s is ta n t  P ro fe sso r 
o f  P o l i t i c a l  S c ien ce .
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B eginning i n  O ctober o f  1895 W illoughby p re se n te d  tw e n ty -fiv e  l e c tu r e s  

(two hours weekly) on th e  "Theory o f th e  S ta te "  a t  Johns Hopkins, h i s  p o s i

t io n  on th e  f a c u l ty  b e in g  t h a t  o f  Reader f o r  th e  year.^U  His 1895 l e c tu r e s

were based on B lu n ts c h l i 's  Lehre von Modem S ta a t  and a ls o  in c luded  " re c e n t

95E nglish  a u th o r i t i e s  upon th e  th e o ry  and sc ien ce  o f government."-7̂  W illough

by found some s t a f f  changes in  th e  Department o f  H is to ry  and P o l i t i c s ^  (a s  

- i t  was now re fe r r e d  to  i n  th e  C irc u la r s ) .  Adams was s t i l l  th e re ,  and s in c e  

1891 had been P ro fe sso r  o f H is to ry , b u t E ly  had re s ig n ed  in  1892 to  a c c e p t 

a p o s t a t  th e  U n iv e rs ity  o f  W isconsin . P ro fe s so r  Emmott was now dev o tin g  

f u l l  tim e in  th e  D epartm ent, te a c h in g  courses in  E n g lish  law  and c o n s t i tu 

t io n a l  h is to r y  (Jam eson’s o ld  c o u rs e s ) . V incent was te ac h in g  co u rses  in  

European h is to r y ,  and Sherwood and H ollander were h an d lin g  th e  co u rses  in  

p o l i t i c a l  economy. Woodrow W ilson con tinued  to  le c tu r e  i n  th e  sp r in g  on 

a d m in is t r a t io n .^

W illoughby was promoted from Reader to  A sso c ia te  i n  P o l i t i c a l  S c ien ce , 

and re tu rn e d  in  th e  f a l l  o f I 896 to  p re se n t l e c tu r e s  on th e  f e d e r a l  s t a t e

9U. Indeed , he had been ap p o in ted  Reader f o r  I 89I1-95 and was to  have 
p re sen te d , beg inn ing  i n  December, " te n  o r more" c la s s  le c tu re s  on th e  "Theo
r y  o f th e  S ta te ,"  b u t because o f  th e  S tan fo rd  appoin tm ent and h is  w ife ’s 
i l l n e s s  t h i s  had been im p o ss ib le .

95. C irc u la r , XIV (189U-9S), 99. This co u rse  was open on ly  to  gradu
a te s ,  and was th e  f i r s t  course i n  p o l i t i c a l  th e o ry , a s  su ch , to  be o f f e re d  
a t  Johns Hopkins.

96 .  The name of th e  D epartm ent changed o v e r th e  y e a r s .  R eferred  to
a t  f i r s t  a s  th e  Department o f  H is to ry  and P o l i t i c a l  S c ien ce , in  I 888-89  i t  
became known a s  th e  Departm ent o f  H is to ry  and P o l i t i c s .  Then, in  1896-97  
i t  became th e  Department o f H is to ry , Economics, and P o l i t i c s .  I n  1 9 0 2  eco
nomics became a  se p a ra te  departm ent, and lik e w ise  p o l i t i c a l  sc ien ce  i n  190U.

97. A ll b u t two members o f th e  f a c u l ty  were Johns Hopkins’ Ph. D .’ s :
Adams and Emmott.
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i n  th e o ry  and p r a c t i c e . As -was t ru e  th e  p rev ious y e a r ,  he d id  n o t l e c 

tu r e  du ring  th e  second h a l f - y e a r ,  n o t a s  y e t  being  a  permanent member of 

th e  f a c u l ty .  I t  was becoming a p p a re n t, however, by t h i s  tim e th a t  Adams 

wanted W illoughby to  assume th e  d i r e c t io n  o f p o l i t i c a l  sc ien ce  i n  th e  De

partm ent on a  perm anent b a s i s ,  and i t  was a ls o  c le a r  by  t h i s  tim e th a t  Wil

loughby h im se lf had decided  to  le av e  th e  p ra c tic e  o f law  f o r  th e  academic 

l i f e .

He serv ed  h is  f i r s t  f u l l  y e a r on th e  f a c u l ty  in  1897-98, te ac h in g  

th re e  y e a r-c o u rse s : American p u b lic  law , h is to r y  of p o l i t i c a l  ph ilosophy ,

and a p o l i t i c a l  c o n f e r e n c e . 99 T h is  l a t t e r  course was p a tte rn e d  a f t e r  Adams1 

sem inary, and in d eed , was d e s tin e d  to  be “named "Seminary41 in  a  r e l a t i v e ly  

s h o r t  tim e . Thus was e s ta b lis h e d  a  p receden t o f  conducting  two le c tu r e  

co u rses  o f  two hours p e r  week each and h is  sem inary o f two ho u rs . He sp en t, 

th e re fo re ,  norm ally  s ix  hours p e r  week in  th e  classroom  and sem inary, b e in g  

th e re b y  f r e e  to  conduct re se a rc h  and w r it in g , a  lu x u ry  which on ly  Johns Hop

k in s  and a  v e ry  few o th e r  u n iv e r s i t i e s  in  th e  U nited  S ta te s  a ffo rd e d . Wil

loughby took  f u l l  advantage o f h is  tim e to  re a d  a v id ly  and to  w rite  a quan

t i t y  o f  m a te r ia l  t h a t  few p o l i t i c a l  s c i e n t i s t s  o f  h is  day, and perhaps o f  

any tim e , have m atched.

W illoughby con tinued  to  conduct h is  sem inary, and o ffe re d  cou rses in  

p o l i t i c a l  th e o ry , c o n s t i tu t io n a l  law , and a t  tim es a l t e r n a t in g  one o r th e

98. T his c la s s  met tw ice  weekly and fo u r te e n  s tu d e n ts  a tte n d e d . C ir
c u la r ,  XVI (1896-97), 7 . -----

99. His c la s s e s  con tinued  to  be sm all f o r  some tim e , b e in g  a tte n d e d  
i n  t h i s  in s ta n c e  by  from  seven to  f i f t e e n  s tu d e n ts . I b id . ,  XVII (1897-98),
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o th e r  o f  th e se  w ith  a  course  in  l e g a l  a sp e c ts  o f  economic and in d u s t r i a l  

p-mhT awigjlQQ o r some o th e r  s u b je c t .101 His b ro th e r  jo in ed  th e  f a c u l ty  in  

1900 f o r  one y e a r  as  L e c tu re r  i n  S o c ia l Economics, p re se n tin g  a  course  in  

la b o r  p rob lem s.102 Adams re s ig n ed  i n  1901 a f t e r  twenty^-five y ea rs  a t  th e  

U n iv e rs ity , and d ied  s h o r t ly  t h e r e a f t e r .  The Department had grown sub

s t a n t i a l l y ,  b o th  in  s t a f f  and s tu d e n t body under h is  guidance. Moreover, 

h i s  was th e  gu id ing  hand in  th e  t r a in in g  of one hundred and th re e  Ph. D .’ s 

in  h is to r y ,  p o l i t i c a l  economy, and p o l i t i c a l  sc ien ce  during t h a t  p e r io d .10^ 

Less w e ll known today  perhaps th an  many o f h is  s tu d e n ts , he was a p ioneer 

i n  th e  study  o f lo c a l  h i s to r y  in  th e  U nited  S ta te s .  Because h is  emphasis 

was upon p o l i t i c a l  h is to r y  he encouraged a number o f h is  s tu d e n ts  to  ta k e  

up th e  study  o f  p o l i t i c a l  s c ie n c e . Most im portan t o f a l l ,  undoubted ly , he

100 . This l a t t e r  course  W illoughby p re sen te d  seven tim es d u rin g  h is  
te a c h in g  c a re e r  and r e f l e c t s  undoubted ly  h is  in te r e s t s  in  m a tte rs  economic. 
However, he d id  n o t v en tu re  to  s e t  down h is  th in k in g  on th e  s u b je c t i n  a 
t r e a t i s e .

101. His schedule o f  courses f o r  th e  rem aining years  o f th e  "appren
t i c e s h ip ” p e rio d  w ere: 1898-99—p o l i t i c a l  conference (3 s tu d e n ts ) ,  U nited  
S ta te s  c o n s t i tu t io n a l  law  (7 s tu d e n ts ) ,  and l e g a l  a sp e c ts  o f economic and 
in d u s t r i a l  problem s (12 s tu d e n ts ) ;  1899-1900—p o l i t i c a l  conference (6 s tu 
d e n ts ) ,  com parative c o n s t i tu t io n a l  law  (8 s tu d e n ts ) ,  and h i s to r y  o f  p o l i t i 
c a l  ph ilosophy  (13 s tu d e n ts ) ;  1900-01—p o l i t i c a l  conference (12 s tu d e n ts ) ,  
h i s to r y  o f p o l i t i c a l  ph ilosophy  (12 s tu d e n ts ) ,  and U nited S ta te s  c o n s t i tu 
t i o n a l  law  (11 s tu d e n ts ) ;  1901-02—p o l i t i c a l  conference (9 s tu d e n ts ) ,  l e g a l  
a sp e c ts  o f economic and in d u s t r i a l  problem s (lU  s tu d e n ts ) ,  and h is to r y  o f 
p o l i t i c a l  th e o ry  s in ce  1750 (12 s tu d e n ts ) ;  1902-03—p o l i t i c a l  sem inary (as  
i t  i s  now c a l l e d ,  7 s tu d e n ts ) ,  in tro d u c tio n  to  p u b lic  law  (17 s tu d e n ts ) ,  
and h is to r y  o f p o l i t i c a l  th e o r ie s  (15 s tu d e n ts ) ;  1903-0U—p o l i t i c a l  semi
n a ry  (11 s tu d e n ts ) ,  U n ited  S ta te s  c o n s t i tu t io n a l  law  (21; s tu d e n ts ) ,  c u r re n t  
c o n g re ss io n a l h is to r y  (21; s tu d e n ts ) ,  and h is to r y  of p o l i t i c a l  th e o r ie s  (18 
s tu d e n ts ) .  C irc u la rs , X VII-X7III (1898-1903).

102. In  1901 he was app o in ted  T rea su re r  o f  P uerto  R ico, a  p o s t he h e ld  
seven y e a rs .

103. C irc u la r , XXI (1901-02), 1;0.
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he encouraged s c h o la r ly  re s e a rc h , th e  sem inar method, and in d u s try  in  h is  

s tu d e n ts •

With Adams gone th e  o ld  Department began to  b reak  up in to  i t s  compo

n en t p a r t s .  The f i r s t  d is c ip l in e  to  break  away was p o l i t i c a l  economy -which 

was e s ta b lis h e d  a s  a  s e p a ra te  departm ent in  1902. P o l i t i c a l  sc ien ce  be

came a  sep a ra te  departm ent two years  l a t e r .  W illoughby was th e  only  perma

n en t member i n  t h i s  new departm ent u n t i l  th e  1 9 2 0 's , a lth o u g h  he was a b le  

to  e n l i s t  p a r t- t im e  a s s is ta n c e  p r io r  to  t h a t  tim e . Now th a t  W illoughby was 

a  departm ent head he became a  member of th e  Board o f U n iv e rs ity  S tu d ie s , 

which had charge o f th e  arrangem ents f o r  in s t r u c t io n  o f graduate  s tu d e n ts , 

and a ls o  o f th e  exam inations f o r  th e  d o c to r a te .^ ^

Thus ended an e ra  o f  i n t e l l e c t u a l  growth and p ro fe s s io n a l  a p p re n tic e 

sh ip . Surveying th e  decade th e  accom plishm ents can be b r i e f l y  a sse sse d . 

W illoughby was f irm ly  e s ta b lis h e d  as  a te a c h e r ,  g raduate  c o u n se llo r , and 

w r i te r  a t  a le ad in g  u n iv e r s i ty ,  indeed  th e  o n ly  one in  America th a t  s t r e s s 

ed graduate  in s t r u c t io n  to  such a h igh  d eg ree . Unique among sch o la rs  o f 

h is  day, h is  te ac h in g  experience  was s o le ly  w ith  g raduate  s t u d e n t s . H e  

had c o n tr ib u te d  to  th e  l i t e r a t u r e  o f p o l i t i c a l  sc ie n c e , and was la y in g  th e  

fo u n d a tio n  f o r  h is  g re a t work i n  U nited  S ta te s  c o n s t i tu t io n a l  law  to  be 

pub lished  in  1910. O ther p u b lish ed  w r it in g s  b e s id e s  h is  d o c to ra l  d is s e r 

tation^-®^ and h is  works on th e  U nited  S ta te s  Government w r i t t e n  in  c o lla b o -

10U. I b id . ,  x m i  (1903-01), 56.

105. This i s  t ru e  a t  Johns Hopkins, however, th e  w r i te r  i s  n o t sure  
b u t th a t  th e re  were -undergraduates in  h is  c la s s  a t  S ta n fo rd .

106. The Johns Hopkins U n iv e rs ity  a t  t h i s  tim e p u b lish e d , through i t s  
U n iv e rs ity  P re s s , many i f  no t a l l  o f th e  d o c to ra l d is s e r ta t io n s  o f h e r 
g ra d u a te s .
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r a t io n  -with h is  b ro th e r  w ere: The Nature o f  th e  S ta te , I 896 ,  a  t r e a t i s e

on p o l i t i c a l  p h ilo sophy  which undoubtedly  s tren g th en ed  h is  chances o f p ro 

cu rin g  a  permanent p o s i t io n  on th e  f a c u l ty  th e  fo llo w in g  y e a r : The R igh ts

and D u ties  o f American C itiz e n sh ip ,  1898; S o c ia l J u s t ic e , 1900; The P o l i t i 

c a l  T heories  o f th e  A ncien t World,  1903; and The American C o n s ti tu tio n a l 

System,  1901*; a l to g e th e r  e ig h t volum es, and he was o n ly  th ir ty -3 e v e n  y ea rs  

o f ag e .

In  a d d it io n  to  h is  books, W illoughby c o n tr ib u te d  tw enty-tw o a r t i c l e s  

to  jo u rn a ls ,  w rote a number o f book rev iew s, se rv ed  as  E d ito r  o f  th e  Ameri

can S ta te  S e r ie s ,  o f  which h is  The American C o n s ti tu t io n a l  System was th e  

f i r s t  o f  e ig h t  volumes by o u ts tan d in g  p o l i t i c a l  s c i e n t i s t s  o f  th e  day, and 

began h is  lo n g  te n u re  a s  C o-Editor o f  The Johns Hopkins U n iv e rs ity  S tu d ies  

in  H is to r ic a l  and P o l i t i c a l  S cience,  His a r t i c l e s  cover a  b road  range o f  

s u b je c t m a tte r , h is  th r e e  most im portan t ones, however, b e in g  i n  p o l i t i c a l  

th e o ry . These were: "The R ight o f th e  S ta te  to  Be,"^-0? "The Value o f

P o l i t i c a l  Philosophy,"^-®® and "The E th ic s  o f th e  C om petitive P r o c e s s ,"-^9

107. In te r n a t io n a l  Jo u rn a l o f E th ic s , IX (1899), 1*67-83.

108. P o l i t i c a l  S cience  Q u a rte r ly , XV (1900), 75-95.

109. American Jo u rn a l o f  Socio logy ,  VI (1900), 11*5-76. The range o f 
h is  in t e r e s t s  can be seen  from an  enum eration o f h is  o th e r  a r t i c l e s  o f th e  
decade: "A N a tio n a l Department o f  H ea lth ,"  Annals o f  th e  American Academy
o f P o l i t i c a l  and S o c ia l S c ience , TV ( p a r t  o n e), (1 8 9 3 )> ^9 2 -9 ^ ; "The New 
School o f  C rim inology," American Jo u rn a l o f  P o l i t i c s ,  II (1893). 1x96-502:
"The P e n a ltie s  o f a  H igher L ife7" The S tan fo rd  Sequoia , IV (1895). 22l*-26: 
" R e g is tra tio n  o f  Land T i t l e s , "  The C urren t E ncycloped ia , I  (1901), 75U-56; 
"The Teaching o f th e  Law," M aryland Law Review, I (1902), 30-1*1; "The Fede
r a l  Law o f B ankruptcy," The World Today, H  (1 902). 1993-95; "Government 
P u b lic a tio n s ,"  I b id . ,  U T I ^ ) ,  1129-^2; "Johns Hopkins U n iv e rs ity  Q u a r te r ly  
C e n te n n ia l,11 I b id . ,  I I  (1902), 111*3-1*6; "Labor Law—Recent Im portan t Deci
s io n s  i n  th e  E n g lish  House o f L o rds,"  I b id . ,  H  (1902), 11*22-23; "Uniform 
S ta te  L e g is la t io n ,"  I b i d . ,  HI (1902), 151*3-1*6; "Compulsory A r b i t r a t io n  o f  
Labor D isp u te s ,"  I b id . ,  I H  (1902), 2153-55; "Annual M eeting o f th e  In d u s -
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His many book rev iew s in c lu d e  th o se  o f R i tc h ie 's  S o c ia l and P o l i t i c a l  E th

i c s ,  D unning 's H is to ry  o f P o l i t i c a l  T h eo rie s , and Ife rr iam 's  H is to ry  o f 

A-mftrican P o l i t i c a l  T h e o rie s .

A f u r th e r  accom plishm ent o f th e  decade was th e  e s tab lish m en t o f a  

s e p a ra te  departm ent in  190U« A pparen tly , Adams had a c te d  as  a b a r r i e r  to  

d e p a r tm e n ta liz a tio n , f o r  soon a f t e r  h is  re tire m e n t and d ea th  i n  1901 th e  

Departm ent o f  P o l i t i c a l  Economy was e s ta b lis h e d , and th e  s e t t i n g  up o f  th e  

P o l i t i c a l  S cience  Departm ent com pleted th e  movement. Looking back in  1925, 

W illoughby r e f e r s  to  t h i s  "movement" say in g , "B efore 1900 th e  d e s i r a b i l i t y  

o f e re c t in g  a  s e p a ra te  departm ent o f  P o l i t i c a l  Science became m an ife s t .  .

.  ." ^ -0  From t h i s  tim e on W illoughby was f r e e  t o  develop h is  cou rses and 

t r a i n  p o l i t i c a l  s c i e n t i s t s  a s  he saw f i t ,  and by 1933 h is  Departm ent had 

g raduated  s ix ty -n in e  Ph. D . ' s  and s e v e ra l  M. A . 's .  In  many ways t h i s  was 

th e  most p ro d u c tiv e  sm all departm ent o f p o l i t i c a l  sc ien ce  i n  th e  h is to r y  of 

American h ig h e r  ed u ca tio n .

A nother accom plishm ent o f  th e  decade, one in  which W illoughby p layed  

a  le a d in g  p a r t ,  was th e  e s ta b lish m e n t o f  th e  American P o l i t i c a l  S cience As

s o c ia t io n .  W illoughby la y s  c la im  to  being  one o f a  tr iu m v era te  o f  Johns 

Hopk i ns sc h o la rs  who e s ta b lis h e d  p ro fe s s io n a l s o c ie t ie s  in  th e  d is c ip l in e s

t r i a l  Departm ent o f  th e  N a tio n a l C iv ic F e d e ra tio n ,"  I b id . ,  IV (1903), 196- 
97j "The Conduct o f  B usiness in  C ongress," I b i d . ,  IV (1903), 198-205; "The 
Legal R igh ts  and O b lig a tio n s  o f Trade U nions," I b id . ,  IV (1903), 6 5 5 - 5 7 ;
"The Aim o f a  S o c ia l P h ilo so p h y ,"  The Johns HopHns H u llabaloo , (1903), pp. 
13-15; "A P opu lar C ongressional Record,** The Worl<f~Today, vTTl90U ), 116- 
17; and "The American P o l i t i c a l  Science A sso c ia tio n ,"  P o l i t i c a l  S cience Quar
t e r l y , XIX (190U), 1 0 7 -U . Most' o f  th e  a r t i c l e s  were q u i te  s h o r t  w ith  a 
few ex cep tio n s  b e in g  no lo n g e r  th a n  th re e  o r  fo u r  pages each .

110. W illoughby, "The Departm ent o f P o l i t i c a l  S c ien ce ,"  The Johns 
Hopkins Alumni M agazine,  XIV (1925), 88.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

3U

o f  h is to r y ,  p o l i t i c a l  economy, and p o l i t i c a l  science* On t h i s  he says:

J u s t  a s  i t  nas P ro fe sso r  H erbert B . Adams o f Johns Hopkins nho p layed  
th e  le a d in g  p a r t  i n  e s ta b l is h in g  th e  American H is to r ic a l  A sso c ia tio n  and 
P ro fe sso r R* T . E ly  nho ■■as c h ie f ly  in s tru m e n ta l i n  th e  c r e a t io n  o f  th e  
American Economic A sso c ia tio n , so i t  nas P ro fe sso r W illoughby who nas th e  
most prom inent in  th e  fo rm atio n , in  1903, o f  th e  American P o l i t i c a l  S c i
ence A sso c ia tio n .

A more thorough  account o f th e  founding o f t h i s  A sso c ia tio n  i s  t r e a te d  in  

a  l a t e r  c h a p te r , b u t i t  shou ld  be s a id  he re  th a t  W illoughby’s c la im  has 

f a c tu a l  su p p o rt, a lthough  by  no means nas  i t  a one-man ta s k .  I t  i s  c o r re c t  

to  say , however, t h a t  W illoughby nas th e  most a c t iv e  o f a l l  h is  co lleag u es  

in  founding th e  o rg a n iz a tio n .

D uring th e  academic y e a r  1902-03 W illoughby d ire c te d  h is  f i r s t  doc

t o r a l  d i s s e r t a t io n .  Although he had ta u g h t only  g raduate  s tu d e n ts ,  none 

had chosen p o l i t i c a l  sc ien ce  a s  h is  p r in c ip a l  s u b je c t b e fo re  t h i s .  To be 

su re , he had p re v io u s ly  serv ed  a s  a  " re fe re e "  on two d i s s e r ta t io n s ,  b u t he 

nas n o t th e  p r in c ip a l  a d v iso r , a s  th e  s tu d en ts  concerned chose e i th e r  h is 

to r y  o r  p o l i t i c a l  economy a s  m ajo rs . This f i r s t  can d id a te  nas Roland Je s 

sup Mul f o rd , nho had o b ta ined  h is  A. B . from  Harvard in  1893• The t i t l e  of 

h is  d i s s e r t a t io n  nas "The P o l i t i c a l  T heories o f A lexander H am ilton," and 

th e  degree nas co n fe rre d  i n  1903. S tra n g e ly  enough, a lth o u g h  W illoughby 

nas alw ays in te r e s te d  in  p o l i t i c a l  th e o ry  and c o n tr ib u te d  much l i t e r a t u r e  

to  i t ,  t h i s  i s  th e  o n ly  d i s s e r ta t io n  on th e  p o l i t i c a l  th e o ry  o f  a  p a r t ic u 

l a r  p o l i t i c a l  th in k e r  th a t  he ev er d ire c te d .

111. T his c la im  ap p ears  in  an  unsigned  a r t i c l e  w r i t te n  by W illoughby 
i n  th e  Johns Hopkins Alumni. Magazine, XIV (1925), 89. The f a c t  t h a t  th e  
a r t i c l e  nas unsigned  acco u n ts  f o r  th e  method o f r e f e r r in g  t o  h im se lf . He 
l i s t s  t h i s  a r t i c l e  i n  h is  b ib lio g ra p h y  which he p rep ared  f o r  M essrs. H art 
and Mathews f o r  t h e i r  Essays i n  P o l i t i c a l  Science i n  Honor o f  W estel Wood
b u ry  W illoughby.
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These f i r s t  few y ears  o f W illoughby1 s p ro fe s s io n a l l i f e  saw a number 

o f  honors bestowed upon him* I n  1895 he was e le c te d  a  member o f  th e  Alpha 

Chapter o f Phi Beta Kappa (Johns Hopkins U n iv e r s i ty ) .112 The n ex t y ear he 

was th e  r e c ip ie n t  o f  th e  John M arshall P r iz e .  This p r iz e ,  a bronze l ik e 

ness o f C hief J u s t ic e  M arshall, was awarded an n u a lly  to  " th a t  g raduate  o f  

th e  U n iv e rs ity  who i s  considered  to  have made w ith in  th e  y ear th e  most v a l

uab le  c o n tr ib u tio n  to  h i s to r i c a l  o r  p o l i t i c a l  s c ie n c e .wl -̂3 W illoughby won 

th e  p r iz e  a s  a r e s u l t  o f h is  The N ature o f th e  S ta te .  Thus, W illoughby 

jo in ed  a number of d is t in g u is h e d  sch o la rs  o f th e  U n iv e rs ity  who were award

ed t h i s  honor: Woodrow Wilson in  1892, C harles M. Andrews in  1893, A lb e rt

Shaw i n  1895. In  1897 W illoughby’ s form er h is to r y  p ro fe s so r , John F ran k lin  

Jameson, was th e  r e c ip ie n t .

W illoughby’s p e rso n a l l i f e  du ring  t h i s  decade was a com bination of 

g re a t s a t i s f a c t io n  and profound sorrow . Two c h ild re n  were b o rn  to  th e  Wil

loughbys: W estel R. in  November o f  1895, and Laura Robinson in  March, 1897.

The fo llow ing  y ear th e  W illoughby fa m ily  moved t o  Roland Bark, M aryland. 

E a rly  in  190U Mrs. W illoughby f e l l  i l l ,  an i l l n e s s  th a t  l a s t e d  w ith  in c re a s 

in g  s e v e r i ty  u n t i l  h e r  d ea th  in  A ugust, 1907.

The p e rio d , 190 l;-l6 , was one o f g re a t p ro fe s s io n a l accom plishm ent f o r  

W illoughby f o r  he he lped  to  t r a i n  some o f the  n a t io n 's  o u ts tan d in g  p o l i t i 

c a l  s c i e n t i s t s ,  r a is e d  th e  Department o f P o l i t i c a l  Science a t  Johns Hopkins 

from o b sc u r ity  to  one o f th e  le a d in g  graduate  departm en ts, s e t  a  h igh  s ta n 

dard  f o r  The American P o l i t i c a l  Science Review a s  e d i to r ,  1907—16, and pub

l is h e d  what has been c a l le d  th e  most im portan t commentary on th e  U nited

112. W illoughby, "P e rso n a lia ."

113. C irc u la r ,  XXV (1905-06), 13 .
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S ta te s  C o n s ti tu tio n  s in c e  th e  works o f  Kent and S to ry .

This i s  a ls o  th e  p e rio d  when W illoughby was most a c t iv e  a s  a  te a c h e r .  

During th e se  y ears  he ta u g h t n in e  courses in  p o l i t i c a l  t h e o r y , o n  the  

average th e se  le c tu re s  b e in g  a tte n d e d  by about tw enty  s tu d e n ts , some of 

whom were m ajoring  i n  h is to r y ,  p o l i t i c a l  economy, and o th e r  d is c ip l in e s  

b e s id e s  p o l i t i c a l  sc ie n c e . He le c tu re d  in  th e se  and o th e r  cou rses b u t 

tw ice  weekly f o r  a, t o t a l  o f  two hou rs , i n  keeping  w ith  th e  U n iv e rs ity  p o l

ic y  o f f r e e in g  h e r  sc h o la rs  f o r  re sea rch  and w r i t in g .  W illoughby le c tu re d  

in  c o n s t i tu t io n a l  law e ig h t tim es in  th e se  y e a r s ,^ -5  h is  c la s s e s  norm ally  

numbering tw enty  s tu d e n ts . A lso in  th e  f i e l d  o f p u b lic  law  he ta u g h t in  

1908-09 American a d m in is tra tiv e  law , in  1913-lU th e o r ie s  o f  law , and a lso  

i n  t h a t  y ear p r in c ip le s  o f ju risp ru d e n c e , and on th re e  occasions a course 

on in tro d u c tio n  to  p u b lic  l a w . H 6  F in a l ly ,  on fo u r  occasions he o ffe re d  

le g a l  a sp e c ts  o f economic and in d u s t r ia l  problem s.U-7 Throughout th e se  

tw elve y ears  he conducted h is  p o l i t i c a l  sem inary which on th e  average a doz

en s tu d en ts  a tte n d e d . In  1907-08 he i n s t i t u t e d  a  Jo u rn a l Club which met on 

a l t e r n a t e  weeks to  d iscu ss  c u r re n t  p o l i t i c a l  l i t e r a t u r e  in  a d d it io n  to  h is  

seminary.-^-® T h is , a long  w ith  h is  f o r tn ig h t ly  sem inary , made i t  p o ss ib le

111*. H is to ry  o f  p o l i t i c a l  ph ilosophy  (190$—0 6 ), in tro d u c tio n  to  p o l i 
t i c a l  ph ilosophy  ( I9 1 $ - l6 ) ,  th e o r ie s  of church and s t a t e  (1906-07), p o l i t i 
c a l  th e o r ie s  in  England s in ce  1688 (1910-11, 1911t-l$), h i s to r y  o f p o l i t i c a l  
l i t e r a t u r e  and th e o r ie s  in  France s in ce  17$0 (1911-12, 1911*-1$), and h is 
to r y  o f American p o l i t i c a l  ph ilo sophy  (1909-10).

11$. 1906-07, 1907-08, 1909-10, 1911-12, 1913-1U, 1911t-l$, and 191$- 
16. These c la s s e s  were a tte n d e d  by about tw enty  s tu d e n ts .

116. 190$-06, 1908-09, 1912-13.

1 1 7 .  1 9 0 J i - 0 $ ,  1 9 0 8 - 0 9 ,  1 9 1 2 - 1 3 .

118. C irc u la r , XXVII (1908), $67. This Jo u rn a l Club was d isco n tin u ed  
a f t e r  191$-l£!
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to  meet in fo rm a lly  w ith  h is  s tu d en ts  ev ery  week*

W illoughby reco g n ized  th a t  h is  o f f e r in g  i n  p o l i t i c a l  sc ien ce  was n a r

row, and t h a t  h is  s tu d e n ts  needed t r a in in g  in  o th e r  f i e ld s  o f  p o l i t i c a l  s c i 

ence b e s id e s  p u b lic  law  and th e o ry , This b roaden ing  was accom plished to  a 

l im ite d  d eg ree , b u t n o t to  h is  f u l l  s a t i s f a c t i o n ,  by b r in g in g  to  th e  D epart

ment g u est l e c tu r e r s  and te a c h e rs .

Q uite o f te n  Willoughby* s le c tu re s  were from  m a te r ia l  t h a t  l a t e r  ap p ear

ed i n  a  book. F o r exam ple, h is  work on th e  U n ited  S ta te s  C o n s ti tu tio n

119. I n  1905-06 Henry Jones Ford , b e s t  known to d ay  perhaps f o r  h is  
The R ep re se n ta tiv e  Government,  le c tu re d  on th e o ry  and p ra c t ic e  o f p o l i t i c s .  
A lso , b eg inn ing  i n  i$ 0 9 - l0  and co n tin u in g  th rough  1915-16 James Brown S c o tt 
gave one o r  two c o u rses  each y e a r  on in te r n a t io n a l  law  and diplom acy. S c o tt 
was n o t a  perm anent member o f  th e  s t a f f ,  f o r  he was a t  t h a t  tim e and fo r  
many y e a rs  a f t e r  th e  S e c re ta ry  o f  th e  C arnegie Endowment f o r  I n te r n a t io n a l  
Peace. A d d itio n a l h e lp  was p rov ided  by B ernard  C. S te in e r  o f th e  H is to ry  
Departm ent who o f f e re d  cou rses i n  h i s t o r i c a l  developm ent o f  th e  E n g lish  law . 
An in s t r u c to r  i n  c l a s s i c a l  h is to r y ,  D r. M agoffin , gave a course  i n  th e  h is 
t o r i c a l  developm ent o f  th e  Roman law  in  1908-09, and m unicipal government 
was o f fe re d  i n  1909-10 by W alter F . Dodd. I n  19U -12  P ro fe sso r Monroe Smith 
p re se n te d  f i f t e e n  l e c tu r e s  on d a ta  and p r in c ip le s  o f  ju r isp ru d e n c e .  In  
190U-05 John P h i l ip  H i l l ,  a  member o f  th e  B altim ore  B ar, gave a  co u rse  o f 
s ix  l e c tu r e s  on th e  o rg a n iz a tio n  and a d m in is tra t io n  o f th e  .execu tive  d e p a r t
ments o f  th e  U n ited  S ta te s  Government. W illoughby a ls o  asked  E rn s t Brunken 
o f th e  L ib ra ry  o f  Congress to  g ive te n  le c tu r e s  on th e  th e o ry  o f th e  s t a t e  
and C harles  G. Fenwick, a  re c e n t g raduate  o f  th e  D epartm ent, p re sen te d  te n  
le c tu r e s  on h i s t o r i c a l  fo u n d a tio n s  o f  p re s e n t  European in te r n a t io n a l  p o l i 
t i c s *  James S ch o u le r e s ta b l is h e d  th e  "James S ch o u le r L ec tu resh ip  o f H is to ry  
and P o l i t i c a l  Science" i n  1908, and u n d er t h i s  program each y ear a  w e l l-  
known perso n  le c tu r e d  t o  s tu d e n ts  o f p o l i t i c a l  sc ien ce  and h is to r y .  A bbott 
Lawrence Low ell, P r e s id e n t - e le c t  o f H arvard , le c tu r e d  on p u b lic  o p in io n  in  
1909, and i n  1911 John B a s s e tt  Moore o f  Colunbia U n iv e rs ity  le c tu re d  on 
fo u r  s ta g e s  o f  American development—fe d e ra lism , democracy, im p e ria lism , ex - 
pervrion. I n  191U—15 W illiam  A. Dunning o f  Columbia U n iv e rs ity  p re sen te d  
fo u r l e c tu r e s  on e a r ly  phases o f  n in e te e n th  cen tu ry  p o l i t i c a l  th e o ry .
O thers who le c tu r e d  under t h i s  program w ere: George W alter P ro th e ro , Char
l e s  F ra n c is  Adams, Paul S . R einsch , David Jayne H i l l ,  James S ch o u le r, and 
Joseph Redlich* Under o th e r  arrangem ents W illiam  Howard T a f t in  191U-15 
le c tu re d  on th e  ex ec u tiv e  fu n c tio n  o f governm ent, E rn s t Freund, o f  th e  Uni
v e r s i t y  o f C hicago, p re se n te d  s ix  l e c tu r e s  on p r in c ip le s  o f  s o c ia l  l e g i s 
l a t i o n ,  James W. G arner, o f  th e  U n iv e rs ity  o f  I l l i n o i s ,  gave fo u r le c tu r e s  
on F rench  a d m in is tra t io n  and ju d ic ia r y ,  and John B a sse tt Moore spoke on 
American c o n tr ib u tio n s  to  in te r n a t io n a l  law*
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which appeared  in  1910 nas th e  r e s u l t  o f work he d id  p re p a rin g  h is  l e c tu r e s  

f o r  th e  c o n s t i tu t io n a l  law  course* H is sem in aries  were p a r t i c u la r ly  e f fe c 

t i v e .  I n  them he a llow ed  h is  s tu d e n ts  to  p re se n t p ro g ress  re p o r ts  on t h e i r  

d i s s e r t a t io n s ,  and to  g e t a  t a s t e  o f  what t h e i r  o r a l  exam inations would be 

l i k e .  R obert T rea t C rane, W illoughby1 s  f i r s t  Ph. D. c a n d id a te , a lthough  

n o t h is  f i r s t  Ph. D .,  r e c a l l s ,  " I  have y e t to  meet anyone who could  be so 

d e v a s ta t in g ly  c r i t i c a l  o f your work and le a v e  you so b u o y an tly  c e r ta in  o f  

your a b i l i t y  to  do wbI I , " ^ ^  Willoughby* s  sem in aries  were co n s id e ra b ly  

l e s s  fo rm al th a n  h i s  le c tu r e  c o u rse s . Once m onthly, a t  l e a s t  du ring  th e  

e a r ly  y e a r s ,  he would in v i t e  th e  sem inary t o  h is  home where th e  p re se n ta 

t io n  of p apers  and r e p o r ts  would be fo llow ed  by a  p le a s a n t p e r io d  o f r e 

fre sh m e n ts .^ ^ -  B efore th e  U n iv e rs ity  moved to  th e  Homewood Campus in  1915 

th e  sem inary  mst i n  a  room o f th e  l i b r a r y  i n  down-town B a ltim o re , and a f t e r  

th e  move, excep t f o r  th o se  a t  W illoughby’ s home, was h e ld  in  th e  Gilman 

L ib ra ry .

As has been seen , W illoughby gave no le c tu re  cou rses on in te r n a t io n a l

law , b u t in  th e  e a r ly  sem in aries  e s p e c ia l ly ,  he emphasied t h a t  s u b je c t.
» »

Most o f th e  p ap ers  p re sen te d  were concerned w ith  some a sp e c t o f  in te rn a t io n 

a l  law  o r  in te r n a t io n a l  r e l a t i o n s  Not a l l  o f th e  s tu d e n ts  a tte n d in g

120. R obert T . Crane, " w r it te n  com m unication," May 8 , 1958.

121. James Mabry thew s, " w r it te n  communication," May 5 ,  1958.

122. Some of them a r e :  J .  F . B ledsoe , "The I n te r n a t io n a l  S ta tu s  o f  
C hina," G. A. Bagge, "R irliam en ta ry  Government i n  Sweden," S . Blum, "The 
E v o lu tio n  o f th e  Monroe D o c tr in e ,"  R* G. Campbell, "Q uestions o f  In te rn a 
t i o n a l  Law Invo lved  i n  th e  B r it is h -B o e r  War," L . G. C orkran, " Insu rgency ,"
H. E . F la c k , "The In te r n a t io n a l  Law and Diplomacy o f  th e  Spanish—Amer* can  
Tfer," Douglas S . Freeman, "Q uestions o f In te r n a t io n a l  Law Invo lved  i n  th e  
Chinese—Japanese Tlfer," J .  C. H i ld t ,  "The Development o f French Power i n  th e  
F a r E a s t ,"  and "Russian-A m erican Diplomacy, 1799-1812," J .  B . Kennedy,
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th e se  sem inaries  were m ajoring in  p o l i t i c a l  s c ie n c e . Douglas S ou thal F ree 

man, f o r  example, who ‘was l a t e r  to  become th e  b io g rap h er o f  R obert E . Lee, 

and a  noted  Richmond e d i to r ,  »as a  m ajor in  h i s to r y .  The q u a l i ty  o f th e  

papers  p re sen te d  in  th e se  sem inaries nas h ig h , and th e  U n iv e rs ity  P ress  

from tim e to  tim e  p u b lish ed  e x tra c ts  from them, a s  f o r  example, th a t  o f 

1907-08. ^ 3 Not a l l  th e  papers were p re sen ted  by  s tu d e n ts , th e  o f fe r in g  

b e ing  en rich ed  by papers and re p o r ts  o f o u ts id e r s .

W illoughby su p erv ised  th e  work o f e ig h te en  d o c to rs  o f ph ilo sophy  dur

in g  th e se  y e a r s .^ 5  Many of th e se  g raduates went on to  become o u ts tan d in g  

p o l i t i c a l  s c i e n t i s t s ,  w hile  o th e rs  went in to  law  p ra c t ic e  o r  in to  govern

ment s e r v ic e .  A ll were su c c e ss fu l i n  t h e i r  chosen p u r s u i t s ,  to  a  remark

ab le  e x te n t because o f W illoughby's in f lu e n c e . I t  i s  amazing to  note th e  

b read th  o f  su b je c t m a tte r  re p re se n te d  in  th e  e ig h te e n  d i s s e r ta t io n s ,  a t t e s t 

in g  to  Willoughby* s wide in te r e s t s  in  p o l i t i c a l  sc ie n c e , and h is  d e te rn d n a-

"W ireless Telegraphy and Submarine C ables in  Time o f War," J .  R« Tucker,
"The P e rs ia n  Q uestion ,"  W. C. Schm eisser, "C ontraband," B. F . W ilson, "The 
Anglo-French T rea ty  o f  1901*," C irc u la r ,  XXV (1906), 75.

123. P ub lished  a s  "The P o l i t i c a l  Science Sem inary, 1907-08," and 
which appeared  i n  th e  C irc u la r ,  XXVII (1908), 163-227.

122*. For example, Henry Jones Ford read  a  paper on "D ire c t L e g is la 
t io n  and th e  Prim ary i n  th e  N orthw est," W. F . W illoughby p re sen te d  "The Pro
posed work o f  th e  F ed e ra l Commission in  E f f ic ie n c y  o f Government," James B. 
S c o tt  re p o r te d  on "The F is h e r ie s  Case B efore th e  Hague T r ib u n a l,"  A rth u r 0 . 
Love jo y  re a d  "Organlsmic T heories o f  th e  S ta te ,"  and J .  W. Bryan, a  r e c e n t  
g rad u a te , p re sen ted  " In ju n c tio n s  in  Labor D isp u te s ."  I b id . ,  XTTT (1912),
5 8 .

125. Horace E. F lack , 1906; R obert T. C rane, 1907; James W. Bryan, 
1908; Robert G. Campbell, 1908; John M. Mathews, 1909/ E a rl Singew ald, 1910; 
Frank A. Magruder, 1911; C harles G. Fenwick, 1912; Warren B. H unting, 1913; 
John H. R u sse ll , 1913; F loyd B. C la rk , 1911*; John L . Donaldson, 1912*; Lind
say  Rogers, 1915; Tom ikichi Yokoyama, 1915; A rth u r C. IflLllspaugh, 1916; Os
c a r  L . Owens, 1916; Roger Howell, 1917; and Ifalcolm H. Lauchheim sr, 1917.
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t i o n  to  encourage each  o f h is  s tu d e n ts  to  fo llo w  h is  own s p e c ia l  f i e l d  o f  

i n t e r e s t  i n  th e  d i s c ip l in e .126

D esp ite  th e  o u ts id e  h e lp  t h a t  W illoughby was a b le  to  o b ta in  he was n o t 

a t  a l l  s a t i s f i e d  w ith  h is  D epartm ent. The re so u rce s  o f  th e  Department were 

bein g  s e v e re ly  ta x e d , and 'Willoughby f e l t  t h a t  a  b ro ad er o f fe r in g  in  p o l i 

t i c a l  sc ien ce  was n e c e ssa ry  to  keep pace w ith  th e  growth o f th e  d i s c ip l in e .  

He wanted in s t r u c t io n  on th e  undergraduate  l e v e l ,  and sought to  s tre n g th e n  

graduate  in s t r u c t io n .  S p e c if ic a l ly ,  i n  1916 he l i s t e d  among th e  "most u r 

gent*1 needs o f th e  Departm ent an  in s t r u c to r  to  conduct undergraduate  cou rses 

and p o s s ib ly  one g radua te  co u rse . On th e  g radua te  le v e l  W illoughby urged  

th e  e s tab lish m en t o f  a  C hair of Government and A d m in is tra tio n , which would 

p rov ide f o r  cou rses on th e  forms o f governm ental o rg a n iz a tio n , c e n tr a l  and 

lo c a l ,  n a tio n a l and c o lo n ia l .  A lso , he wanted in s t r u c t io n  i n  in te r n a t io n a l  

law  p laced  on a more permanent b a s i s ,  e i th e r  in  th e  form o f an  a d d i t io n a l  

s t a f f  member, o r by  an  a p p ro p r ia tio n  in  th e  budget to  keep J .  B. S c o tt p e r 

m anently i n  th a t  p o s t .  On th e  a d d it io n  o f  a  C hair o f Government W illoughby 

p o in ted  o u t, "These a re  q u e s tio n s  o f  th e  g r e a te s t  s c i e n t i f i c  a s  w e ll a s  o f 

p r a c t ic a l  i n t e r e s t ,  and i t  i s  most u n fo rtu n a te  t h a t  th e y  do n o t re c e iv e  

adequate c o n s id e ra tio n  i n  t h i s  U n iv e rs ity . "3-27 U n fo rtu n a te ly , W illoughby 

was to  w a it u n t i l  a f t e r  World Tfer I  be fo re  th e re  was to  be any  ap p re c ia b le

126. Some exam ples: H. E. F lack , "The A doption o f th e  F o u rteen th
Amendment," R. T . C rane, "The S ta te  i n  C o n s ti tu tio n a l and I n te r n a t io n a l  
Law," F . A. Ifegruder, "R ecent A d m in is tra tio n  i n  V irg in ia ,"  C. G. Fenwick, 
"The N e u tra l i ty  Laws o f th e  U nited S ta te s ,"  J .  H. R u s s e ll ,  "The Free Negro 
in  V irgi n i a ,  1619-1865," J .  L . Donaldson, " S ta te  A d m in is tra tio n  in  Mary
la n d ,"  L indsay Roger*, "The P o s ta l  Powers o f Congress: A Study i n  C onsti
t u t io n a l  Expansion," and A. C. l& llspaugh , "R arty  O rg an iza tio n  find Machin
e ry  i n  Michigan S ince 1890."

127. C irc u la r , XXXV (1915), 89.
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r e a l i z a t i o n  o f  h is  aims f o r  th e  Department*

W illoughby co n tin u ed  to  work in d u s tr io u s ly ,  a t r a i t  t h a t  e l i c i t e d  t h i s  

comment from  one o f h is  f i r s t  s tu d e n ts :

In  th e  o ld  b u ild in g  downtown th e  D epartm ent o f  P o l i t i c a l  Science occu
p ie d  a  s in g le ,  n o t a  v e ry  la r g e  room, l in e d  w ith  sh e lv es  to  th e  c e i l in g  on 
two s id e s ,  which co n ta in ed  p r a c t i c a l l y  th e  whole P o l i t i c a l  Science c o l le c 
tio n *  There was a  g en era l l i b r a r y  ( th e  B lu n ts c h li  L ib ra ry ) and a  J o in t  
h is to ry -e c o n o m ic s -p o l i t ic a l  sc ien ce  l i b r a r y —b u t s u b s ta n t ia l ly  our w orking 
to o ls  were in  th e  one room. IT. W. W* had a  desk nex t to  th e  window, and 
had a n o th e r  desk p laced  b e s id e  i t  f o r  ms* He w rote p r e t t y  s te a d i ly ,  p u t
t i n g  i n ,  w ith  u t t e r  r e g u la r i ty ,  s ix  hours a  day a t  h is  desk* O ccasio n a lly  
th e re  would be some d is c u s s io n  about som ething he was doing  o r  I  was doing, 
b u t o f te n  s i le n c e  would be unbroken d u rin g  th e se  s ix  h o u rs . He sim ply  ex
p ec ted  t h a t  I  would work a s  he d i d . ^ “

His pen con tinued  to  flow  a t  an  undim inished p ace . What many c o n sid e r to  

be h is  m ajor c o n tr ib u tio n  to  p o l i t i c a l  s c ie n c e , h is  t r e a t i s e  on U nited 

S ta te s  c o n s t i tu t io n a l  law , was w r i t te n  and p u b lish ed  d u rin g  t h i s  p e r io d .

This w as, o f  c o u rse , h is  The C o n s ti tu tio n a l Law o f th e  U n ited  S ta te s , a  tw o- 

volume work p u b lish ed  i n  1910* This work developed ou t o f  h is  le c tu r e s  on 

th e  s u b je c t  d u rin g  th e  e a r ly  1 9 0 0 's . U nless one co n s id e rs  th re e  books pub

l is h e d  d u rin g  th e  War—The System  o f F in a n c ia l  Adnri tH s t r a t i o n  o f G reat B ri

t a i n , The Canadian B udgetary  System, and P ru ss ia n  P o l i t i c a l  Ph ilosophy , th e  

f i r s t  o f  which he co -au th o red  w ith  W. F* W illoughby and S. M. L indsay , and 

th e  second which he co -au th o red  w ith  H. G. V iU ard —a s  p ro d u c ts  o f  t h i s  

p e r io d , h is  o th e r  c o n tr ib u tio n s  to  th e  l i t e r a t u r e  o f p o l i t i c a l  sc ien ce  were 

i n  th e  form  o f  a r t i c l e s  and rev iew s.

He c o n tr ib u te d  e ig h te e n  a r t i c l e s  to  jo u rn a ls ,  some o f th e  most impor

t a n t  o f which w ere: " P o l i t i c a l  P h ilo so p h y ,"129 " P o l i t i c a l  Science  a s  a  U n i-

128* R obert T rea t C rane, " w r it te n  com m unication," Ifey 8 , 19*8. 

129. South A tla n t ic  Q u a rte r ly ,  V (1906), 161-175.
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v e r s i ty  S tudy, "^-30 "C itiz e n sh ip  and A lleg ian ce  in  C o n s ti tu t io n a l  and I n te r 

n a tio n a l  Law, "The Legal N ature o f I n te r n a t io n a l  Law, "132 "The P o l i t i 

c a l  T heo ries  o f P ro fe sso r John W. B u rg ess ," -̂33 "T axation  o f F e d e ra l Govern

ment A gencies by th e  S ta te s  i n  th e  U nited S t a t e s ,11 ̂ 3h "P u n itiv e  J u s t i c e , "135 

"The In d iv id u a l and th e  S t a t e , "136 "Energy and L eadersh ip  i n  Government,"3-37 

"O bservations w ith  R eference to  th e  Adoption o f a  W ritte n  C o n s t i tu t io n ,"138 

and "B udgetary Procedure in  i t s  R e la tio n  to  R ep resen ta tiv e  Government *"139 

In  a d d i t io n ,  he c o n tr ib u te d  fo r ty -o n e  c h ap te rs  i n  books, a r t i c l e s  in  ency

c lo p e d ia s , proceed ings o f s o c i e t i e s ,  and s e v e ra l  book rev iew s.

W illoughby’ s e d i t o r i a l  a c t i v i t i e s  went on u n ab ated . He continued  as 

C o-E ditor o f The Johns Hopkins U n iv e rs ity  S tu d ie s  in  H is to r ic a l  and P o l i t i 

c a l  S c ience . He a lso  was Managing E d ito r  o f The American P o l i t i c a l  Science 

Review,  volumes I-X , 1906-16, and e d ite d  th e  P roceedings o f  th e  American 

P o l i t i c a l  Science A sso c ia tio n , 190U-11• A c t iv i t i e s  a t  th e  U n iv e rs ity  a ls o

130. Sewanee Review, XIV (1906), 257-66.

131. American Jo u rn a l o f I n te rn a t io n a l  Law, I  (1907), 91U-29.

132. I b i d . ,  I I  (1 908), 357-65.

133. Yale Review, XVII (1908), (o ld  s e r i e s ) ,  59-8U.

13U.
537-52.

Z e i t s c h r i f t  f u r  V o lkerrech t und f tu n d e s s ta a ts re c h t, H I  (1909),

135. Jo u rn a l o f  C rim inal Law and C rim inology, I  (1910), 35U-77.

136. The American P o l i t i c a l  Science Review, V III (1911i), 1 -13 . This i s  
th e  P r e s id e n t ia l  Address a t  th e  Tenth Annual M eeting o f th e  American P o l i t i -
c a l  Science A sso c ia tio n .

137. Chinese S o c ia l and P o l i t i c a l  Science Review, I  (December, 1916),

138. I b id . ,  I  (O ctober, 1916), 13-U6.

139. Yale Law J o u rn a l, XXVII (1918), 7 h l-5 2 .
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re q u ire d  a  g re a t d e a l o f h is  tim e . He con tinued  to  se rv e  a s  a member o f 

th e  Board o f U n iv e rs ity  S tu d ie s , nh ich  su p erv ised  th e  g raduate  program o f 

th e  U niversity*  The U n iv e r s i ty 's  f i r s t  p re s id e n t ,  D an ie l C oit Gilman, r e 

s igned  i n  1901 and -was succeeded by I r a  Remsen of th e  Chem istry Departm ent, 

The l a t t e r  re s ig n ed  i n  January , 1913» and h is  d u tie s  -were assumed by a  tem

p o ra ry  Administrative Committee o f th e  F acu lty  composed o f  seven members, 

o f -which W illoughby -was one. One o f W illoughby 's s tu d e n ts , K arl Singew ald, 

rem arks:

I t  was th e  im pression  th a t  D r, W illoughby was co n sid ered  fo r  th e  p re s i 
dency o f Johns Hopkins U n iv e rs ity , to  succeed D r. Remsen, I f  so , i t  was 
c o n s is te n t  w ith  h i s  n a tu re  to  d e c lin e , a s  th e  d i s t in c t io n  o f th e  o f f ic e  was 
no t a t t r a c t i v e  to  him and he would p re fe r  to  devote h im se lf  e n t i r e ly  to  h is  
own chosen f i e l d ,  I  have no doubt th a t  he ex erc ised  co n sid e rab le  in flu en c e  
in  th e  s e le c t io n  o f h is  good f r ie n d ,  D r. Goodnow, f o r  th e  p re s id e n c y .Ik )

This Committee ad m in is te red  th e  a f f a i r s  o f the  U n iv e rs ity  u n t i l  Frank Good- 

now was in au g u ra ted  i n  May, 1915* P ro fe sso r Goodnow was f o r  many y e a rs  i n  

th e  School o f  P o l i t i c a l  Science a t  Columbia U n iv e rs ity , and was th e  f i r s t  

P re s id e n t o f the  American P o l i t i c a l  Sci ence A sso c ia tio n . At th e  same tim e 

t h a t  he was in au g u ra ted  th e  new b u ild in g s  on th e  Homewood Campus were ded i

c a te d , and most o f  th e  departm ents o f th e  U n iv e rs ity  were moved th e r e .  Wil

loughby served  f o r  y ears  on th e  Homewood Committee, and  th e  Conmittee on 

th e  L ib ra ry . W ith th e  move to  th e  new campus W illoughby occupied a  r a th e r  

spacious o f f ic e  i n  th e  l i b r a r y  b u ild in g . The U n iv e rs ity  con tinued  to  grow 

du rin g  th e se  y e a rs , indeed , more than  doubling  between 1901* and 1916.

In  November, 1906, th e re  appeared  th e  f i r s t  number o f  th e  new jo u rn a l

lilO. K arl S ingew ald, " w r it te n  communication," May 20, 1958.

11*1. The f ig u r e s  a re :  1901*—756 and 1916—1668. C irc u la r , XXXVII 
(1918), 1220. ----------
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o f th e  American P o l i t i c a l  Science A sso c ia tio n , The American P o l i t i c a l  S c i

ence Review,  w ith  W illoughby a s  Managing E d i to r .  He was to  con tinue  in  

t h i s  p o s t u n t i l  m ld-1916, when he was succeeded by John A, F a i r l i e .  Aided 

by h is  Board o f E d i to r s ^ 2  he was to  s e t  th e  s ty le  o f th e  new jo u rn a l .  Re

s t r i c t e d  to  few er th an  tw o-hundred pages p e r  is s u e  a t  f i r s t ,  W illoughby was 

fo rced  to  u t i l i z e  th e  space a v a i la b le  f o r  on ly  a  few le ad in g  a r t i c l e s  ( s e l 

dom more th a n  fo u r  o r  f iv e ,  and more commonly th r e e ) ,  "Notes on C urren t Leg

i s l a t i o n , "  "News and N otes,"  "Book Reviews," and "Index to  P e r io d ic a l A r t i 

c le s ."  To t h i s  was added in  th e  second number o f  th e  jo u rn a l "Recent Govern

ment P u b lic a tio n s  o f  P o l i t i c a l  I n t e r e s t . "  Among th e  most freq u e n t c o n t r i 

b u to rs  to  th e  jo u rn a l d u rin g  W illoughby’s e d i to r s h ip  were Paul S . R einsch, 

Herman G. James, Frank J .  Goodnow, Norman Dwight H a rr is , James D. B a rn e tt ,

A. L. P . D ennis, W alter F . Dodd, and James W. G arner. Of th e  156 le a d in g  

a r t i c l e s  s e le c te d  d u rin g  t h i s  p e r io d  th e re  were more in  th e  f i e l d  o f what 

would now be c a lle d  com parative government th an  any o th e r .  Of th e  rem ain

in g  a r t i c l e s ,  s t a t e  and lo c a l  governm ents, c o n s t i tu t io n a l  law  and ju r i s p r u 

dence, in te r n a t io n a l  law  and r e l a t i o n s ,  p u b lic  a d m in is tra tio n , American na

t io n a l  government, p o l i t i c a l  p a r t i e s  and e le c t io n s ,  l e g i s l a t i o n ,  p o l i t i c a l  

th e o ry , and gen era l p o l i t i c a l  sc ien ce  fo llo w  in  t h a t  o rd e r .

l i |2 .  The f i r s t  Board was* John A. F a i r l i e ,  F rank J .  Goodnow, John H. 
L atane, C. E . Merriam, FUul S . R einsch, Benjamin F . Shambaugh, Eugene Wam- 
baugh, and R obert N. W hitten . The American P o l i t i c a l  Science Review, I  
(1906).

11(3. The w r i t e r ’s  r a th e r  a r b i t r a r y  c l a s s i f i c a t i o n  and ta b u la t io n  i s  
a s  fo llo w s: Comparative government, 14*; s t a t e  and lo c a l  government, 25;
c o n s t i tu t io n a l  law  and ju r isp ru d e n c e , 20; in te r n a t io n a l  law and r e l a t i o n s ,
19; p u b lic  a d m in is tra tio n , 13; American n a tio n a l  government, 10J p o l i t i c a l  
p a r t ie s  and e le c t io n s ,  8; p o l i t i c a l  th e o ry , 7; l e g i s l a t i o n ,  7; and p o l i t i -  , 
c a l  s c ie n c e , 3 .
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There were one-hundred and fo u r te e n  c o n tr ib u to r s  to  th e  le a d in g  a r t i 

c l e s ,  th u s  in d ic a t in g  Willoughby* s d e s ir e  to  encourage c o n tr ib u tio n s  from 

many sch o la rs  and p u b lic  men. The most s u rp r is in g  f a c t  t h a t  one sees  in  

th e  m a te r ia ls  s e le c te d  f o r  p u b lic a t io n  i s  th e  sm all number of a r t i c l e s  on 

p o l i t i c a l  th e o ry . This i s  a l l  th e  more s u rp r is in g  in  view  of W illoughby’ s 

own i n t e r e s t  i n  th e o ry , and o f h is  e s tim a te  o f th e  v a lu e  o f  th e o ry  to  th e  

d i s c ip l in e .  The reaso n ab le  e x p lan a tio n  f o r  t h i s  seems to  be g e n e ra l wan

in g  o f i n t e r e s t  i n  p o l i t i c a l  p h ilo so p h y 1̂ *  and th e  p reo ccu p a tio n  o f  th e  

p ro fe s s io n  w ith  more " p ra c t ic a l"  p o l i t i c a l  s u b je c ts ,  such a s  m unicipal a f 

f a i r s ,  s t a t e  c o n s t i tu t io n s ,  th e  i n i t i a t i v e ,  referendum  and r e c a l l ,  c o lo n ia l  

a f f a i r s ,  in te r n a t io n a l  p o l i t i c s ,  among o th e r s .

I n  h is  p e rso n a l l i f e  W illoughby su s ta in e d  a t r a g ic  lo s s  when h is  w ife  

d ied  in  August, 1907, a f t e r  s e v e ra l  y ea rs  o f  i l l n e s s ,  j u s t  a  few weeks be

fo re  t h e i r  new house i n  Roland P ark , M aryland, was read y  f o r  occupancy. 

Furtherm ore, he l o s t  h is  m other i n  Jan u ary , 1912, and s h o r t ly  a f te rw a rd  be 

was h im se lf s t r ic k e n  i l l ,  and was fo rce d  to  fo rego  m eeting h is  c la s s e s  f o r
j

th e  g re a te r  p a r t  of th e  second h a l f - y e a r .  N o n e th e less , t h i s  e ra  o f  h is  

l i f e  d id  p rov ide  many s a t i s f y in g  and p le a su ra b le  moments,.. I n  191ij. he went 

to  Europe w ith  h is  b ro th e r  and fam ily  and th e  nex t y e a r  he s a i le d  to  th e  

F ar E ast w ith  P re s id e n t and Mrs. Goodnow, where he v i s i t e d  h is  b r o th e r ,  who 

was th e n  a c t in g  a s  C o n s ti tu tio n a l A dv iser to  th e  C hinese Government.

From 1916 to  h is  re tire m e n t i n  1933 W illoughby engaged more and more 

in  th e  f i e l d  o f in te r n a t io n a l  a f f a i r s  and l e s s  and l e s s  i n  academic in s t r u c 

t io n .  He was employed by  th e  C hinese Government on numerous occasions a s

liiU. T h is i s  supported  by th e  f in d in g s  o f th e  C o n n ittee  on I n s t r u c t io n  
o f  th e  American P o l i t i c a l  Science A sso c ia tio n  in  i t s  r e p o r t ,  The Teaching 
o f  Government,  New York, 1916, pp . 190-91.
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a d v is e r ,  c o u n se llo r , and te c h n ic a l  e x p e r t ,  and o u t o f  th e se  ex p erien ces  

emerged s e v e ra l volumes on China and F a r E a s te rn  a f f a i r s .  He ta u g h t fewer 

c la s s e s  by v i r tu e  o f  h is  f re q u e n t absences from  th e  campus, and in d eed , 

when on d u ty  a t  th e  U n iv e rs ity  h is  te ac h in g  lo a d  was c o n s id e ra b ly  reduced .

He d id  n o t lo s e  touch  w ith  h is  s tu d e n ts , however, no r d id  he abandon a l t o 

g e th e r h is  f i r s t  lo v e s , law  and th e o ry , fo r  he w rote two volumes on th e o ry  

and one on p u b lic  law  du ring  th e se  y e a rs . The emphasis o f h is  work, none

th e le s s ,  was upon China and th e  F ar E a s t. Some o f h is  w ishes f o r  th e  De

partm ent o f  P o l i t i c a l  Science were f u l f i l l e d .  The course  o f fe r in g  was en

r ic h e d  by  th e  a d d itio n  o f in s t r u c to r s ,  and by v i s i t i n g  and p a r t- t im e  p ro 

fe s s o rs  from o th e r departm ents o r  from th e  o u ts id e .  The number o f d o c to r

a l  c an d id a te s  in c re a se d  s ig n i f i c a n t ly  during  th e  1920’ s and th e  d o c to ra te  

was c o n fe rre d  on many who were to  become le a d in g  sc h o la rs  and te a c h e rs  in  

p o l i t i c a l  sc ien ce  in  t h i s  co u n try  and ab road .

Because o f h is  re p u ta t io n  in  th e  f i e l d  o f  p u b lic  law , and e s p e c ia l ly  

of c o n s t i tu t io n a l  law , W illoughby was appo in ted  C o n s ti tu tio n a l A dv iser to  

th e  Chinese Government in  1916, and he served  in  t h i s  c a p a c ity  f o r  one y e a r 

a t  Pek ing , I n  h is  absence P ro fe sso r  Latane o f th e  H is to ry  D epartm ent, P res

id e n t Goodnow, P ro fe sso r Love jo y  o f the  P h ilosophy D epartm ent, and o th e rs  

conducted h is  sem inary and ta u g h t th e  p o l i t i c a l  sc ien ce  c o u rse s . W ith th e  

end o f th e  War and W illoughby’ s r e tu rn  t o  th e  Departm ent r e g u la r  course  o f

f e r in g s  were resum ed. From 1919-20 to  1933 he ta u g h t a  v a r ie ty  o f  co u rse s , 

as f o r  example, p o l i t i c a l  ph ilo sophy , j u r i s t i c  th e o ry , c o n s t i tu t io n a l  law , 

cou rses  on th e  Far E a s t, th e  League o f N a tio n s, among o th e r s .  Most f r e -

1U5» His te ac h in g  program f o r  th e  rem ain ing  y ea rs  o f  h is  c a re e r  a t  
Johns Hopkins was: 1919-20, fo re ig n  r ig h t s  and i n t e r e s t s  in  China, j u r i s t i c
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q u e n tly  he ta u g h t b u t one sem ester p e r  y e a r , b e in g  on d u ty  f o r  th e  Chinese 

Government o r t r a v e l l i n g  th e  rem ainder o f  th e  y e a r .

On no few er th an  f iv e  occasions W illoughby was employed b y  th e  Chi

nese  Government. In  1916 he was C o n s ti tu tio n a l A dviserj in  1921 he was 

T echn ica l E xpert to  th e  Chinese D e lega tion  to  th e  Washington Conference; 

i n  1922* he was named C ounse llo r and A dviser to  th e  Chinese D e leg a tio n  a t  

th e  two I n te rn a t io n a l  Opium C onferences; i n  1931 he was C ounsello r to  th e  

C hinese D e lega tion  to  th e  League o f N ations Conference on N arco tic  Drugs; 

and i n  t h a t  same y ear Legal A dviser to  th e  Chinese R ep resen ta tio n  in  the  

C ouncil o f th e  League o f N a tio n s. M oreover, f o r  s e v e ra l y ears  fo llo w in g  

he was an  a d v is e r  to  th e  Chinese L egation  in  W ashington. A lfred  Sao-Ke 

S ze , Chinese M in is te r  to  G reat B r i ta in  (19H*-21, 1929-32), C hina’s re p re 

s e n ta t iv e  i n  th e  U nited S ta te s  (1921-29* 1933-35), and Chinese D elegate to  

th e  Council o f th e  League o f  N ations i n  1931* s a id  t h i s  o f W illoughby’s 

work:

His work in  th a t  c a p a c ity  /W ashington C onference/ was of th e  g re a te s t  
v a lu e  t o  th e  d e le g a tio n  and one Chinese w i l l  always be g ra te fu l  to  him f o r  
th e  a s s is ta n c e  th e y  th e n  re c e iv e d , . . .  /a n d  he7 p layed  a  la rg e  p a r t  i n

p o l i t i c a l  th e o ry , and American c o n s t i tu t io n a l  th eo ry ; 1920-21, p r in c ip le s  
o f  p o l i t i c a l  ph ilo sophy  and le g a l  a sp e c ts  o f  in d u s t r i a l  and commercial p ro 
blem s; 1921—22, problems o f th e  F a r E as t and th e  Washington Conference and 
p r in c ip le s  o f  ju risp ru d e n c e ; 1922-23, j u r i s t i c  p o l i t i c a l  th e o ry ; 1923-21*, 
e th i c a l  p o l i t i c a l  ph ilosophy; 192l*-25>, p o l i t i c a l  ph ilosophy; 1925-26, ju r 
isp ru d en ce  and l e g a l  a sp e c ts  o f  economic*and in d u s t r i a l  problem s; 1926-27* 
th e  F a r E as te rn  s i tu a t io n ;  1927-28, U nited  S ta te s  c o n s t i tu t io n a l  law; 1928- 
29* p o l i t i c a l  philosophy; 1929—30* u n d e rly in g  f a c to r s  in  th e  F a r E as t; 1930- 
31, ju risp ru d e n c e ; 1931-32, League o f N ations; 1932-33* th e  League o f Na
t i o n s ,  and 1933-3U* ju risp ru d e n c e  o f th e  League o f  N a tio n s. Throughout t h i s  
p e r io d  he conducted h is  t r a d i t i o n a l  sem inary when he was p re se n t on th e  cam
p u s , le av in g  i t  i n  th e  hands o f  a  co lle ag u e  when he was a b se n t. Im portan t 
a d d it io n s  to  th e  s t a f f  were made from tim e to  tim e , a s  f o r  example, in  1926 
James H art, a r e c e n t  g radua te  o f  th e  D epartm ent, was made a  permanent s t a f f  
member. The f a c u l ty ,  however, th roughout t h i s  p e r io d  rem ained sm a ll.
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d r a f t in g  th e  s o -c a l le d  " te n  p o in ts "  o f  China upon which she based h e r  case  
b e fo re  th e  con ference  .  • • • I  was C h in a 's  r e p re s e n ta t iv e  upon th e  Council 
a t  t h a t  tim e and I  can t e s t i f y  p e rs o n a lly  to  th e  g re a t  v a lu e  o f  h i s  judg
ment, h i s  a c c u ra te  knowledge o f  F ar E a s te rn  c o n d itio n s , and h is  te c h n ic a l  
t r a in in g  i n  in te r n a t io n a l  law  and th e  p r a c t ic e  o f  ju risp ru d e n c e  o f  th e  
League were to  me i n  my e f f o r t s  to  secu re  f o r  China th e  a id  o f th e  League 
in  th e  m aintenance o f h e r j u s t  r ig h t s .

In  re c o g n itio n  o f  h is  s e rv ic e s  to  th e  Chinese Government W illoughby 

had co n fe rred  upon him The O rder o f  th e  Golden G rain  i n  1922, the  L in  T se- 

hsu  Memorial Medal i n  1930, and th e  Blue Grand Cordon o f th e  Order o f  th e  

Jade in  1 9 3 7 .^ 7  Johns Hopkins U n iv e rs ity , i n  re c o g n itio n  o f h is  lo n g  and 

f r u i t f u l  s e rv ic e  to  th a t  in s t i tu t io n ,c o n f e r r e d  upon him th e  LL. D. in  1936. 

The p re s e n ta t io n  speech was by an  o ld  f r ie n d  and a s s o c ia te ,  Jacob H. Hol

la n d e r , o f th e  Departm ent o f P o l i t i c a l  Economy, who s a id :

During a l l  th e se  y ears  we have been w itn ess  to  th e  a le r tn e s s  o f h is  mind, 
th e  keenness o f  h is  d iscernm en t, th e  o r ig i n a l i t y  o f h is  th in k in g , th e  c e r 
t a in ty  o f h i s  s c h o la rs h ip . And a l l  th e  w h ile , we have been c a p tiv a te d  by 
th e  g race o f  h is  p re sen c e , th e  sp a rk le  o f h is  w i t ,  th e  c u l t iv a t io n  o f h is  
manner.lW

I t  was a ls o  to  Willoughby* s c r e d i t  th a t  he was ad m itted  to  th e  Bar o f 

th e  U nited  S ta te s  Supreme C ourt on O ctober 12, 1920, upon th e  recommenda

t io n  o f C harles Evans Hughes, a t  th a t  tim e a  p r iv a te  c i t i z e n ,  b u t p re v io u s ly  

(1910-16) an  A sso c ia te  J u s t ic e  o f th e  Supreme C ourt, and sub seq u en tly , Sec

r e ta r y  o f S ta te  (1921-25), and C hief J u s t ic e  o f th e  U n ited  S ta te s  (1930-la ).  

W illoughby and Hughes were c lo se  p e rso n a l f r ie n d s ,  and on a t  l e a s t  one o c -

11*6. Quoted in  James G arner, "W estel Woodbury W illoughby," p .  28.

11*7. These c i t a t io n s  a re  in  W illoughby*s "P e rso n a lia "  a t  h is  s o n 's  
home in  Chevy Chase, M aryland.

11*8. A copy o f  P ro fe sso r  H o lla n d e r 's  s ta tem en t i s  i n  W illoughby 's 
" P e rso n a lia ."
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c as io n  th e  l a t t e r  asked  W illoughby to  a s s i s t  w ith  a c a se , and indeed  Wil

loughby d id  subm it a  b r i e f  to  th e  U nited  S ta te s  Supreme C o u rt. This was 

th e  F ed e ra l Land Bank case  o f  1 9 2 0 ^ 9  i n  which th e  c o n s t i tu t io n a l i ty  o f  

th e  F ed e ra l Land Banks was q u e s tio n ed . W illoughby1 s b r i e f  a s  Counsel f o r  

th e  Bank, i n  which he defended i t s  c o n s t i tu t io n a l i ty ,  was accep ted  by  th e  

Court as  th e  c o r re c t  c o n s t i tu t io n a l  law  on th e  s u b je c t .  A nother case  i n  

which he p repared  and subm itted  a  b r i e f  was a p u b lic  u t i l i t i e s  case in  

which he re p re se n te d  a  B altim ore co rp o ra tio n  b e fo re  th e  U nited  S ta te s  Su

preme Court

W illoughby’s p u b lish ed  w r it in g s  show a decided , a lth o u g h  n o t e x c lu s iv e , 

i n t e r e s t  in  th e  a f f a i r s  o f China and th e  Far E a s t .  His books f o r  th e  p e r

io d  between World War I  and 19U0, when h is  l a s t  one was p u b lish e d , a re :

Types o f R e s tr ic te d  S o v ere ig n ty  and of C olonial Autonomy (1919) which he 

w rote  in  c o lla b o ra t io n  w ith  a  form er s tu d e n t, C harles G. Fenwick; Foreign  

R ig h ts  and I n te r e s t s  in  China ( f i r s t  e d i t io n  in  1920, w ith  a  re v is e d  tw o- 

volume e d i t io n  in  1927); An In tro d u c tio n  to  th e  Problem o f Goverrm»nt (1921) 

which he w rote w ith  L indsay Rogers, a form er s tu d e n t; China, a t  th e  Confer

ence (1922); C o n s ti tu tio n a l Government i n  China (1922); The Fundamental 

Concepts o f P u b lic  law  (1921*); Opium a s  an  In te r n a t io n a l  Problem (1925);

The E th ic a l B as is  o f P o l i t i c a l  A u th o rity  (1930); The S ino-Japanese  Contro

v e rsy  and th e  League o f N ations (1935); and Japan’ s Case Examined (19^0).

He a ls o  w rote th ir ty - tw o  a r t i c l e s  th a t  appeared in  jo u rn a ls ,  seven o f 

which, because o f t h e i r  im portance , w i l l  be l i s t e d :  "The J u r i s t i c  Concep-

J-U9* Smith v . Kansas C ity  T i t l e  C o., 255 U. S . 180 (1 9 2 0 ).

150. U nited  Railways and E le c t r ic  Company o f  B altim ore  v . W est, 278 
U. S . 567 Ti955T. I n  n e i th e r  case  d id  W illoughby ap pear f o r  o r a l  argum ent.
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t io n  o f th e  S t a t e ,"151 "Japan  and K o r e a , "152 "The Study o f  th e  Law,"153 

"The S c ie n t i f i c  Method a s  A pplied  to  th e  Study o f P o litic s ,"1 5 &  "The Value 

o f J u r i s t i c  P h i l o s o p h y , " T h e  J u r i s t i c  T heories o f K r a b b e , " l 5 6  " P o l i t i 

c a l  P l u r a  l i s t s . "1^7 In  a d d it io n , he w rote numerous c h ap te rs  in  books, a r 

t i c l e s  in  en cy c lo p ed ias , in tro d u c tio n s  to  books, and th e  l i k e .  A few o f 

th e  more im p o rtan t o f  th e se  a re :  "The U nderly ing  Concepts o f  Democracy,"158

"The Fundamentals o f  th e  American P o l i t i c a l  System ,"159 and " P r in c ip le s  o f 

I n te r n a t io n a l  Law and J u s t ic e  R aised by China a t  th e  W ashington Confer—

en c e ." 1 ^ 0

W illoughby was re sp o n s ib le  fo r  t r a in in g  n in e te en  Ph. D . 's  p r io r  to  

World War I .  From th a t  d a te  u n t i l  h is  re t ire m e n t, however, th e re  were f i f t y -  

one who rece iv ed  d o c to ra te s  i n  p o l i t i c a l  sc ien ce  a t  The Johns Hopkins Uni— 

v e r s i t y . - ^ l  S tuden ts  came to  W illoughby 's Department in  g re a te r  numbers a s

151. The American P o l i t i c a l  Science Review, XII (1918), 192-208.

152. The U npartizan  Review,  X III (1920), 2h-h2.
153 • V irg in ia  Law Review,  VI (1920), U61-81.

15U. The C a lcu tta  Review,  IX (1923), 339-50.

155. I b id . ,  X (192U), 87-96.

156. The American P o l i t i c a l  Science Review, XX (1926), 509-23.

157. Chinese S o c ia l and P o l i t i c a l  Science Review,  X (1926), 509-23.

158. Democracy i n  R eco n s tru c tio n . E d ited  by F re d e ric k  A. C leveland
and Joseph S ch a fe r, B oston, 1919, pp . U8-66.

159. P u b lic a tio n s  o f th e  R a tio n a l S e c u r ity  League, C o n s ti tu tio n a l S er
i e s ,  No. U, New York, 19^9.

160. P roceedings o f  th e  American S o c ie ty  o f  I n te r n a t io n a l  Law,  (1922)
pp. 19-26.

161. The d o c to ra te s  were: 1919, James T rea t C a rte r  and W illiam  L.
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h i s  re p u ta tio n  became e s ta b l is h e d , w ith  a  la rg e  number being  from China 

and Japan. To be su re , because o f h is  freq u en t and sometimes prolonged ab

sences from th e  U n iv e rs ity , th e y  d id  n o t see a s  much of W illoughby a s  d id  

h i s  e a r l i e r  s tu d e n ts , b u t a l l  o f  them a tte n d ed  h is  courses and h is  famous 

sem inary and b e n e f ite d  from  h is  long  experience a s  a p r a c t i t io n e r  in  i n t e r 

n a t io n a l  co n fe ren ces.

W illoughby con tinued  to  be a c t iv e  in  campus a f f a i r s  d u ring  h is  l a s t  

y e a rs  a t  Johns Hopkins. He -was a member o f th e  Board of U n iv e rs ity  Stu

d ie s ,  a s  b e fo re , Committee on th e  L ib ra ry , Committee on th e  Johns Hopkins 

P re s s , Committee on P ub lic  L e c tu re s , and th e  Academic C ouncil.

A fte r  r e t i r i n g  W illoughby 's e f f o r t s  i n  p o l i t i c a l  sc ien ce  ta p e re d  o f f  

c o n s id e ra b ly , a lthough  a s  l a t e  a s  19U0 he was s t i l l  w r i t in g . I n  th e  l a t e r  

y e a rs  o f  h is  l i f e  he tended  to  w ithdraw  from th e  p ro fe s s io n , seldom i f  ev er 

a t te n d in g  p ro fe s s io n a l m eetings, and r e t i r i n g  to  th e  com fortab le con fin es  

o f  h is  fa m ily . Im m ediately a f t e r  h is  work a t  Johns Hopkins was te rm in a ted  

i n  1933 he moved from B altim ore to  W ashington, ta k in g  up re s id e n c e  s c a rc e ly  

a  b lo ck  from th e  re s id en ce  o f  h is  b ro th e r .  I t  was h is  custom t o  spend th e  

w in te rs  in  W ashington, o r  a s  was q u i te  o f te n  th e  case  in  t r a v e l l i n g ,  and

W anlass; 1920, Edgar T . F e l l ,  Youel B. IHLrza, Dorsey R ichardson, and Bruce 
S . W illiam s; 1921, MLngchien J .  Ban; 1922, Johannes M attern and Tomio Na- 
kano; 1923, James Hart and Bao Chao H sieh; 1925, H erbert W. B rig g s , A lb e rt 
G. L a n g e lu ttig , James E . P a te , and R obert D. W atkins; 1926, George W. Sp i
c e r ;  1927> Ken Shen Weigh; 1928, M arshall E. Dimock, F red e rick  S . Dunn, Ed
w ard P. H erring , P e te r  Shun-Yuen Lum, Georgs K. E e ib lic h , L e s lie  B. T ribo
l e  t ,  Yu Hao Tseng, and Shao-Kwang W illiam  Wu; 1929, Chung Fu Chang, H arry 
J .  Green, Aaron M argaleth , Paul K. Walp; 1930, Feng Djen Djang, Chao Wei 
L iang , Norman J .  Sm all, Nasim Sousa, and Harold W. Stoke; 1931, V alen tine  
de B a l ia ,  H si-L in  Chao, Ambrose J .  Fahy, S tu a r t  A. McCorkle, C. P ercy  Po
w e ll ,  C harles J .  Rohr, and C. W alter Young; 1932, Kwoh-Ko Tsu, K. C. Tfeng, 
H erb ert A. W ilkinson, and Woodbury W illoughby (w. F . ' s  so n ); 1933, Henry 
G. B urke, Tuig—Young Huang, Vernon O 'Rourke, C harles G. P o s t, E a rn e s t B. 
P r ic e ,  and Cromwell A. R iches.
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h is  summers a t  S toney Lake, O n ta rio , -where f o r  a lm ost h a l f  a  c en tu ry  he 

and W illiam  F . owned a  summer re s id e n c e , and -where th e  W illoughby fam ily  

sp en t many p le a su ra b le  summers. On March 26, 19U5, approach ing  h is  sev

e n ty -e ig h th  b ir th d a y , W illoughby d ied  a t  h is  home a t  1921 Kalorama Road 

in  Washington*
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C hapter I I  

POLITICAL SCIENCE IN WILLOUGHBY'S DAY

P o l i t i c a l  sc ien ce  i s  one o f th e  o ld e s t  s tu d ie s  b u t ,  p a ra d o x ic a lly , one 

of th e  youngest o f th e  academic d i s c ip l in e s .  I t  f i r s t  appeared  a s  a  sepa

r a te  b ranch  o f s tu d y  i n  le a d in g  American c o lle g e s  and u n iv e r s i t i e s  i n  th e  

l a t e  n in e te e n th  and e a r ly  tw e n tie th  c e n tu r ie s .  For t h i s  reaso n  th e  y ea rs  

o f W illoughby 's s tu d e n t and p ro fe s s io n a l c a re e r  co in c id e  c lo s e ly  w ith  th e  

b i r t h  and growth o f  p o l i t i c a l  sc ie n c e  i n  th e  U n ited  S ta te s ,  In  1385 when 

he e n ro lle d  a s  a  f i r s t - y e a r  s tu d e n t a t  The Johns Hopkins U n iv e rs ity  fo rm al 

in s t r u c t io n  i n  p o l i t i c a l  sc ien ce  was f o r  th e  most p a r t  i n  th e  hands o f  th e  

p ro fe s so rs  o f  h is to r y ,  law , p o l i t i c a l  economy, m oral p h ilo so p h y , o r some 

o th e r recogn ized  d i s c ip l in e .  The p o l i t i c a l  sc ien ce  departm ent a s  i t  i s  

known to d ay  d id  no t e x i s t .  On th e  o th e r  hand, upon h is  re tire m e n t in  1933 

v i r t u a l l y  a l l  th e  le a d in g  c o lle g e s  and u n iv e r s i t i e s  a ccep ted  p o l i t i c a l  s c i 

ence a s  a  sep a ra te  b ranch  o f s tu d y  bo th  on th e  u nderg raduate  and g radua te  

l e v e l s .  Because t h i s  accep tance was la r g e ly  owing to  th e  work o f a few 

p o l i t i c a l  s c i e n t i s t s ,  among idiom W illoughby was one o f th e  most e n e rg e tic
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and i n f l u e n t i a l ,  a  b r i e f  account o f th e  r i s e  o f  th e  d is c ip l in e  i s  in  o rd e r 

here.^-

The developm ent o f p o l i t i c a l  sc ien ce  d u ring  W illoughby 's l i f e t ime i s  

an  ex trem ely  com plica ted  m a tte r  f o r  many re a so n s , n o t th e  l e a s t  o f  which i s  

th e  f a c t  t h a t  i t  i s  a new d is c ip l in e ,  one t h a t  emerged from a  confusing  a r 

ra y  o f o ld e r  s tu d ie s ,  p a r t i c u l a r ly  p o l i t i c a l  h i s to r y  and law . Reasonable 

c l a r i t y  can be o b ta in e d  only  i f  some a p p ro p r ia te  o rg a n iz a tio n a l arrangem ent 

i s  p rov ided  f o r  th e  p re s e n ta t io n  of th e  w ealth  o f  raw m a te r ia l  on th e  sub

j e c t ,  The p lan  fo llo w ed  here  in e v i ta b ly  c o n ta in s  a  degree o f a r b i t r a r in e s s ,  

b u t t h i s  can h a rd ly  be av o ided . The w r i te r  has seen  f i t  to  d iv id e  th e  e ra  

(1880-1930) in to  th re e  p a r t s :  1880-1903, 190l;-19l6 , and 1917-1930. The 

f i r s t  p e rio d  re p re se n ts  th e  fo rm ativ e  y ears  o f  p o l i t i c a l  sc ien ce  when th e  

f i r s t  departm ents were e s ta b lis h e d  in  a few le a d in g  sch o o ls , and when Amer

ic a n  p ro fe s so rs  f i r s t  gave a t te n t io n  to  a reaso n ab ly  p re c ise  d e f in i t io n  o f  

p o l i t i c a l  s c ie n c e . I t  was an e ra  in  which John W. Burgess o f  Columbia was 

th e  dominant f ig u r e ,  and  an  e ra ,  as  a  consequence, i n  which th e  German in 

flu e n c e  was p rofound . P o l i t i c a l  sc ien ce  was commonly d efin ed  a s  th e  " th e 

o ry  o f th e  S ta te ,"  and a b s t r a c t  p o l i t i c a l  th e o r iz in g  was to  p la y  a g re a te r  

p a r t  in  th e  d is c ip l in e  th a n  i n  th e  subsequent p e r io d s .  This p e rio d  

w ith  th e  e s ta b lish m e n t o f th e  American P o l i t i c a l  Science A sso c ia tio n , th e  

f u l f i llm en t  o f  th e  d e s ir e  of th e  v a s t  m a jo rity  o f p o l i t i c a l  s c i e n t i s t s  f o r  

a p ro fe s s io n a l s o c ie ty  a p a r t  from th o se  of h is to r y ,  econom ics, so c io lo g y ,

1 .  The o n ly  p u b lish e d  work th a t  a ttem p ts  to  survey  th e  development o f 
p o l i t i c a l  sc ien ce  a s  an  academic d is c ip l in e  in  th e  U n ited  S ta te s  i s  Anm 
Haddow1 s P o l i t i c a l  Science in  American  C olleges and U n iv e r s i t ie s ,  1636-  
1900, New York, 1939. While t h i s  i s  a  v e ry  u s e fu l  book i t  i s ,  f o r  th e  p re 
s e n t pu rpose , o n ly  a  b eg in n in g , f o r ,  a s  th e  t i t l e  in d ic a te s ,  th e  n a r r a t iv e  
ends w ith  1900.
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law , and o th e r s .

The second p e rio d  (190U-1916) i s  one i n  which many new departm ents o f 

p o l i t i c a l  sc ie n c e  were e s ta b lis h e d  a s  co lle g e  enro llm ent in c re a se d  ra p id ly  

and a s  co u rses  in  p o l i t i c a l  s c ie n c e , p a r t i c u la r ly  "Government, n became pop

u l a r .  I t  i s  a  p e r io d  in  which p o l i t i c a l  s c i e n t i s t s  took  s to c k , and many be

came d isen ch an ted  w ith  fo rm a lis t ic  s tu d ie s  in au g u ra ted  by Burgess and th e  

e a r l i e r  s ch o o l, and a tendency  to  b roaden th e  d is c ip l in e  to  in c lu d e  what A l

b e r t  B. H art o f H arvard c a l l e d  " a c tu a l  government" s e t  i n .  New courses in  

p o l i t i c a l  p a r t i e s  made t h e i r  f i r s t  appearance in  t h i s  p e rio d , and g re a te r  

em phasis was g iven  to  th e  h i s to r y  o f p o l i t i c a l  th e o ry  under th e  in flu en c e  

o f W illiam  A. Dunning of C o luab ia . A lso more a t te n t io n  was g iven  to  cou rses 

on s t a t e  and m unic ipal government, p u b lic  a d m in is tra tio n , and o th e r  p r a c t i 

c a l  c o u rse s , a l l  i n  keeping w ith  th e  g en era l tre n d  tow ard a  more pragm atic 

s tu d y  o f  a l l  th e  s o c ia l  s c ie n c e s .

Growth and d e p a r tm e n ta liz a tio n  were in te r ru p te d  by  World Whr I ,  and 

o n ly  w ith  th e  e a r ly  1920’s  d id  p o l i t i c a l  s c i e n t i s t s  tu rn  t h e i r  a t t e n t io n  

once a g a in  to  an  exam ination o f  th e  domain o f  t h e i r  d i s c i p l in e .  N eedless 

to  say , th e  War and  i t s  a fte rm a th  gave im petus to  more course  o f fe r in g s  in  

in te r n a t io n a l  a f f a i r s ,  b u t th e  most s ig n i f ic a n t  t re n d  i n  th e  1920 ’s  was th e  

e f f e c t  o f p o l i t i c a l  p lu ra lism  on th e  t r a d i t io n a l  le g a l  approach and th e  ac 

cep tance  by  a  few  p o l i t i c a l  s c i e n t i s t s  o f th e  a lm ost im p o ssib ly  complex 

c o n tr ib u tio n s  o f o th e r  d i s c ip l in e s ,  such as  so c io lo g y , econom ics, and p er

haps even o f g re a te r  s ig n if ic a n c e  f o r  th e  fu tu re  o f th e  d i s c ip l in e ,  p sy 

chology—su b je c ts  t h a t  t r a d i t i o n a l  p o l i t i c a l  sc ien ce  f e l t  to  be o u ts id e  i t s  

p ro v in ce .^

2 . In fo rm a tio n  f o r  th e  ira te  r i a l  in  th e  c h ap te r has been g leaned from
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I n s t ru c t io n  i n  p o l i t i c a l  sc ien ce  d a te s  from th e  found ing  o f  th e  f i r s t  

c o lle g es  in  C o lon ia l Am erica. I t  was, however, i n  connection  w ith  moral 

ph ilosophy , e th ic s ,  and in  l a t e r  y e a rs , w ith  m unic ipal law , p o l i t i c a l  eco

nomy, h is to ry ,  in te r n a t io n a l  law , and c o n s t i tu t io n s  t h a t  t h i s  in s t r u c t io n  

was given p r io r  to  th e  C iv il  lfe r.3  Only a f t e r  th a t  c o n f l i c t  were th e re  

course  o f fe r in g s  in  what nay be c a l le d  sy stem a tic  p o l i t i c a l  sc ien ce  i n  

American c o lle g e s  and ■ u n iv e rs itie s , and o n ly  w ith  th e  l a s t  two decades o f 

th e  n in e te en th  and th e  e a r ly  decades o f th e  tw e n tie th  c e n tu r ie s  was th e re  

a genuine d iv is io n  o f la b o r  t h a t  allow ed e i th e r  th e  e s tab lish m en t o f  de

partm ents o f p o l i t i c a l  sc ie n c e , o r  i f  n o t t h i s ,  a t  l e a s t  th e  d ev o tio n  of 

a t  l e a s t  one p ro fe s so r  to  f u l l - t im e  in s t r u c t io n  i n  th e  s u b je c t.

P o l i t i c a l  sc ien ce  d id  n o t come o f age in  th e  U nited  S ta te s  u n t i l  a  

sep a ra te  p ro fe s s io n a l o rg a n iz a tio n  was founded and a  jo u rn a l e s ta b l is h e d . 

I t s  b i r t h  a s  an  academic d is c ip l in e ,  however, a n te d a te s  t h i s .  The d a te  

u s u a lly  accep ted  i s  1880 when a  School o f P o l i t i c a l  Science was founded a t  

Columbia C o llege . I t  i s  t r u e ,  n o n e th e le ss , th a t  some a t te n t io n  was g iven  

to  sy stem atic  p o l i t i c a l  sc ien ce  p r io r  to  t h a t  t im e . At Columbia, f o r  ex -

o ld  c o lle g e  ca ta lo g u es  (1880- 1930 ) a s  to  course o f f e r in g s ,  f a c u l t i e s  o f  
p o l i t i c a l  sc ien ce , and Ph. b . ' s  co n fe rred  in  th e  f i e l d .  A lso , comments o f 
some o f th e  le ad in g  p o l i t i c a l  s c i e n t i s t s  i n  jo u rn a l a r t i c l e s ,  t e x t s ,  and 
t r e a t i s e s  on th e  p rov ince  of p o l i t i c a l  sc ien ce  have been  c o n su lte d . In  
a d d it io n , th e  g en era l ten d en c ie s  o f  p o l i t i c a l  sc ien ce  jo u rn a ls  and o th e r  
p u b lic a tio n s  th a t  c a r r ie d  p o l i t i c a l  sc ien ce  m a te r ia l  have been n o ted  to  
see  what p a r t i c u la r  su b je c ts  absorbed  th e  i n t e r e s t  o f  sc h o la rs  a t  p a r t ic u 
l a r  s tag e s  i n  th e  development o f th e  d i s c ip l in e .  F in a l ly ,  re p o r ts  o f  spe
c i a l  com nittees o f th e  American P o l i t i c a l  Science A sso c ia tio n  th a t  have 
made s tu d ie s  on th e  p ro g ress  o f p o l i t i c a l  sc ien ce  have been u t i l i z e d .  Cata
logues o f th e  fo llo w in g  schoo ls were used* Coltusbia, H arvard , P r in c e to n , 
Johns Hopkins, Y ale, C o rn e ll, P ennsy lvan ia, Chicago, I l l i n o i s ,  C a l ifo rn ia , 
and W isconsin.

3 .  Haddow, P o l i t i c a l  S c ience , p . 171.
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am ple, F ran c is  L ieber h e ld  th e  C hair o f H is to ry  and P o l i t i c a l  Science from 

1857 to  1865 and th a t  o f C o n s ti tu t io n a l  H is to ry  and Pub lic  Law from  1865 

to  h is  d e a th . His books^ were w ide ly  read  and used  a s  t e x t s ,  and re p re 

se n t a  b reak  w ith  th e  t r a d i t i o n a l  American co n ce n tra tio n  on c o n s t i tu t io n a l  

q u e s tio n s . A lso a t  Hale Theodore Dwight Woolsey tau g h t co u rses  i n  p o l i t i c s  

and in te r n a t io n a l  law  d u rin g  much o f h is  ten u re  (1 830-70 ).^  A side from 

th e se  o f fe r in g s  th e re  was l i t t l e  p o l i t i c a l  sc ien ce  to  be found p r io r  to  

1880.
I t  was John W. Burgess who i n i t i a t e d  th e  movement f o r  g re a te r  concen

t r a t i o n  on sy stem a tic  p o l i t i c a l  sc ience  when he founded th e  School o f P o li

t i c a l  Science a t  Colunbia i n  1880. Like L ieb e r, he was t r a in e d  a t  German 

u n iv e r s i t i e s ,  b r in g in g  back to  th e  U nited  S ta te s  much o f  th e  th e n  c u rre n t 

id e a s  on ed u ca tio n , p o l i t i c a l  s c ie n c e , and h igh  n a tio n a lism  t h a t  p re v a ile d  

in  th e  B isnarck ian  Em pire. A lthough t h i s  "School" s tim u la te d  th e  growth 

o f p o l i t i c a l  sc ien ce  in  th e  U n ited  S ta te s  i t  was f a r  to o  com prehensive in  

scope to  serve as  an  exac t model f o r  o th e r  sch o o ls , f o r  i t  in c lu d ed  h is 

to ry ,  ph ilosophy , economics, p u b lic  law , ju r isp ru d e n c e , diplom acy, and soc

io lo g y .^  tthen th e  School opened i n  O ctober, 1880, th e  f a c u l ty  and th e  

course  o ffe r in g s  were: R ichard  Mayo-Sn&th—E nglish  h i s to r y  and economics,

U. Manual o f P o l i t i c a l  E th ic s  Designed C h ie fly  f o r  th e  Use o f C olleges 
and S tu den ts  o f  law , B oston, 1&36-39, 2 v o l s . ,  and On C iv i l  L ib e rty  and 
Self-G ovem ssnE , !% ilad e lp h ia t 1853, 2 v o ls .

5 .  His books in c lu d e : I n troduct io n  to  th e  S tudy o f  In te r n a t io n a l  Law,
New York, i8 6 0 , a w id e ly  used t e x t ,  and P o l i t i c a l  S cience; o r ,  th e  S ta te  
T h e o re tic a l ly  and P r a c t ic a l ly  C onsidered, New York, 1878, 2 v o ls .

6 ..  John W. B urgess, "The S tudy o f th e  P o l i t i c a l  Sciences i n  Colunbia 
C o lleg e ,"  In te rn a t io n a l  Review, X II (1882), 3U6-51. C ited  i n  Haddow, p .
181. I t  i s  t r u e ,  however, t h a t  a  "School o f  P o l i t i c a l  Science" was e s ta b 
l is h e d  a t  th e  U n iv e rs ity  o f Michigan in  1881 somewhat on th e  Columbia model, 
b u t i t  d id  n o t su rv ive  th e  decade. Haddow, P o l i t i c a l  S c ien ce , p p . 206-07.
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Munroe Smith—Roman law  and com parative ju r isp ru d e n c e , C l if fo rd  R. B ate

m an-com parative  a d m in is tra t iv e  law o f  European s t a t e s  and o f th e  U nited 

S ta te s ,  John W. B urgess—p o l i t i c a l  h i s to r y  o f  c o n tin e n ta l  Europe and th e  

U n ited  S ta te s ,  c o n p a ra tiv e  c o n s t i tu t io n a l  law  o f  th e  European s t a t e s  and 

o f  th e  U nited  S ta te s ,  in te r n a t io n a l  law , and h is to r y  o f d iplom acy.^

Columbia undoubted ly  had th e  s tro n g e s t  f a c u l ty  and th e  b e s t  p o l i t i c a l  

sc ien ce  o f f e r in g  d u rin g  th e  e a r l i e s t  y ea rs  o f  th e  d i s c i p l in e .  The f a c u l ty  

was f u r th e r  s tre n g th en e d  by th e  a d d i t io n  o f  Frank J .  Goodnow in  1883, by 

E . R. A. Seligm an i n  economics i n  1885, and by  W illiam  A. Dunning in  h is 

to r y  and p o l i t i c a l  th e o ry  in  1886. The School p rovided  a th re e -y e a r -p ro -  

gram cu lm in a tin g  in  th e  d o c to ra te , and i t  was p o ss ib le  to  e n te r  in  th e  

s e n io r  y e a r  e i t h e r  from Columbia o r a  com parable i n s t i t u t i o n .  A s ig n i f i 

c a n t s te p  forw ard  was tak en  in  1886 w ith  th e  p u b lic a tio n  o f  th e  f i r s t  num

b e r  o f th e  P o l i t i c a l  Science Q u a rte rly , a  jo u rn a l  e d ite d  by th e  f a c u l ty .  

T his was to  be Am erica’ s c h ie f  p o l i t i c a l  sc ie n c e  jo u rn a l u n t i l  The Ameri

can P o l i t i c a l  S cience  Review was f i r s t  p u b lish e d  in  1906. I t s  coverage, 

however, was b ro ad e r th an  th e  t i t l e  in d ic a te s .  A su rv ey  o f i t s  f i r s t  te n  

y ea rs  o f p u b lic a t io n  shows approx im ate ly  s ix ty  a r t i c l e s  i n  th e  f i e l d  o f 

p o l i t i c s  ( in c lu d in g  p o l i t i c a l  th e o ry ) ,  over one-hundred in  econom ics, and
O

ab o u t e ig h ty  in  law .

The U n iv e rs ity  o f Chicago, as a  r e s u l t  o f  the  m unificence o f John D. 

R o c k e fe lle r , opened h e r  doors to  bo th  g rad u a tes  and underg rad u ates  in  1892,

7 . B urgess, Rem iniscences of an  American S c h o la r; The Beginnings o f  
Columbia U n iv e rs ity ,  New York, 193U, p .  161.

8 .  " P o l i t i c a l  Science Q u a rte r ly , A R e tro sp e c t,"  P o l i t i c a l  Science 
Q u a r te r ly , X (1895), 566.
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and -was the first such institution to have a department of political sci
ence at its inception. The chairman of the department nas Harry Pratt Jud- 
son, and nith the assistance of four part-time instructors the following 
courses were offered during the academic year: Seminar in politics, com
parative politics, state and municipal government in the United States, com
parative politics (federal government), American constitutional law, re
search, the elements of political science, international law, civil govern
ment in the United States, Spanish-American institutions, and political geo
graphy.^ This shows both a more restricted view of political science held 
at Chicago and the better balance of courses in the political science field 
itself than that of Columbia twelve years earlier. It was the Chicago ex
ample rather than that of Columbia that was followed in the formative years 
of political science in the United States.

Other departments established before the century closed were those at 
the University of Iowa and George Washington University in 1898, but for 
the most part political science remained the captive of history, economics, 
or some other discipline or a conbination of a few or several of them. It 
was not until the first, second, or even third decades of the twentieth 
century that many of the now leading departments of political science were 
formed: University of California (1903), Johns Hopkins University and the
University of Wisconsin (1901;), Harvard University (1911), Northwestern 
University (1915), Stanford University (1919) * and Princeton University 
(1921*).

Despite the dearth of departments in the last two decades of the nine- 
teenth century there was definite progress in the variety of course offer

s’. The University of Chicago Annual Register, (1892-93), pp. U2-i£.
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in g s  during  th e se  years* At th e  U n iv e rs ity  o f P ennsy lvan ia , f o r  example, 

th e  1880 o f f e r in g  in  p o l i t i c a l  sc ien ce  was con fined  to  one course  i n  th e  

A rts  D epartm ent, "S o c ia l Science—In te rn a t io n a l  Law and Thompson’ s S o c ia l 

Science and N a tio n a l Economy," and in  th e  Law D epartm ent, " C o n s ti tu tio n a l 

Law" and "In te rn a t io n a l  Law" were o ffered .^®  Both o f  th e se  were undergrad

u a te ,  th e re  b e in g  no g raduate  courses a t  t h i s  tim e * In  1890, by  way of 

c o n t r a s t ,  i n  th e  TSharton School o f F inance and Economy th e  undergraduate  

o f f e r in g  i n  p o l i t i c a l  sc ien ce  was: C o n s ti tu tio n  o f th e  U nited S ta te s ,  con

s t i t u t i o n s  o f le ad in g  fo re ig n  c o u n tr ie s ,  h is to ry  and th e o ry  o f th e  s t a t e ,  

s t a t e  c o n s t i tu t io n a l  law , p u b lic  a d m in is tra tio n  in  th e  U nited  S ta te s ,  and 

p u b lic  a d m in is tra tio n  i n  le ad in g  fo re ig n  c o u n t r i e s . ^  In  th e  g raduate  

school (Department o f  Philosophy) th e  fo llow ing  cou rses  were p re sen ted : 

H is to ry  and th e o r ie s  o f th e  s t a t e ,  sem inar, development o f c o n s t i tu t io n a l  

government in  the ' U nited S ta te s ,  bo th  s t a t e  and n a t io n a l ,  th e  o r ig in  and 

h i s to r y  o f th e  common law , and i t s  p a r t  in  in te r n a t io n a l  l a w .  The p e r

son m ainly re sp o n s ib le  f o r  t h i s  growth was P ro fe sso r Edmund J* James who 

o ffe re d  most o f th e s e  c o u rse s , and i t  i s  n o tab le  t h a t  he i s  p robab ly  th e  

f i r s t  p o l i t i c a l  s c i e n t i s t  to  o f f e r  a  course  in  p u b lic  a d m in is tra tio n  in  

th e  U nited  S ta te s .

I f  one can conclude th a t  a t  l e a s t  a  su g g estio n  o f what p o l i t i c a l  s c i 

e n t i s t s  thought t h e i r  d is c ip l in e  to  be can be gleaned from a "consensus" 

of course  o ffe r in g s  in  t h i s  p e rio d  under s tudy  th e n  th e  fo llo w in g  may be o f

10. C atalogue o f th e  T ru stees , O ff ic e rs ,  and S tuden ts  o f th e  Univer
s i t y  o f  Pennsylvania , (1S&0-81), p p . 23, 9^ .

1 1 . I b id . ,  (1890-91), p . 86 .

12. I b i d . ,  pp . 131-35.
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T O

some a id .  I n  n ine  le a d in g  c o lle g e s  and u n iv e r s i t i e s  i n  1880 J th e  fo llo w 

in g  f i e ld s  were most t \p h a s iz e d : In te rn a t io n a l  law  (seven  s c h o o ls ) ,1^

c o n s t i tu t io n a l  law  ( f iv e  s c h o o ls ) ,1^ Roman law  and ju r isp ru d e n c e  ( th re e  

s c h o o l s ) , ^  and " P o l i t i c a l  Science" (two sch o o ls) S ig n i f ic a n t ly ,  th e re  

was on ly  one o f f e r in g  i n  lo c a l  government (H erb ert 3 .  Adams’ h is to r y  o f 

lo c a l  s e l f  governm ent), and o n ly  one course i n  a d m in is tra tiv e  law  (Colum

b i a ) .  There were no courses i n  p o l i t i c a l  th e o ry , p o l i t i c a l  p a r t i e s ,  p u b lic  

a d m in is tra t io n , and in d eed , no American government, a s  such . The le a d in g  

p ro fe s so rs  who ta u g h t courses in  p o l i t i c a l  sc ien ce  a t  t h a t  tim e w ere: Bur

gess and Munroe Smith o f Columbia, Theodore D. Woolsey and Simeon Baldwin 

o f Y ale, W illiam  M. S loane of P rin ce to n , John B . Park inson  o f W isconsin, 

and B ernard  Moses o f C a l i fo rn ia .

By 1890 th e re  was a  g en era l advancement in  th e  course o f fe r in g s  in  

p o l i t i c a l  s c ie n c e , b e ing  f a r  more d iv e r s i f ie d  th a n  th o se  o f 1880: I n t e r -

n a tio n a l law  (seven  s c h o o ls ) , c o n s t i tu t io n a l  law  (seven  s c h o o l s ) ,^
20Roman law and jurisprudence (seven schools), political theory (four

13* Columbia, H arvard, Y ale, P ennsy lvan ia, W isconsin, C o rn e ll, P rince
to n , Johns Hopkins, and C a l ifo rn ia .

lU . Columbia, W isconsin, H arvard, Y ale, P r in ce to n , Johns Hopkins, and 
P ennsy lvan ia.

1^* Columbia, H arvard, C o rn e ll, P ennsy lvan ia , and W isconsin.

16. Columbia, H arvard , and Y ale.

17. P r in ce to n  and C a l ifo rn ia .

18 . Columbia, H arvard, P rin ce to n , Johns Hopkins, P ennsy lvan ia , Wis
co n sin , and  Chicago.

19• Columbia, H arvard, P r in ce to n , P ennsy lvan ia , W isconsin, C a lifo rn 
i a ,  and Chicago.

20. Columbia, H arvard , Y ale, P rin ce to n , C a l i fo rn ia , Johns Hopkins, 
and W isconsin.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

62
21 22 s c h o o ls ) , c o n s t i tu t io n a l  government (fo u r  s c h o o ls ) , a dmini s t r a t i o n

(three s c h o o l s ) , and comparative government (three schools).^1

I n  1903, on th e  eve o f th e  fo rm atio n  o f th e  American P o l i t i c a l  Science 

A sso c ia tio n , one can see f u r  t i e r  d iv e r s i f ic a t io n  and re fin em en t o f  th e  

course  o f f e r in g  i n  p o l i t i c a l  science#  M unicipal government, s c a rc e ly  touch

ed upon b e fo re  was now o f fe re d  a t  seven o f th e  le a d in g  u n i v e r s i t i e s , ^  and 

som ething l ik e  th e  modern in tro d u c to ry  course  in  American government was 

emerging i n  th e  " C o n s ti tu t io n a l  Government" o r  "American Government" o f f e r 

ed a t  H arvard , P r in ce to n , C hicago, ’W isconsin, C o rn e ll, and C a l i fo rn ia .  Ad-

ministration or administrative law was offered at six schools, 0 comparative
27 2ftgovernment at six, and state government at three. Moreover, in con

trast to 1880, courses in political theory were now offered at eight col
leges and universities under the direction of Dunning at Columbia, Edward 
G. Elliott at Princeton, Willoughby at Johns Hopkins, Leo S . Howe at Penn
sylvania, Paul S. Reinsch at Wisconsin, Bernard Moses at California, James 
W. Garner at Illinois, and Charles E. Merriam at Chicago. Also, Professor

21. Columbia, P rin ce to n , P ennsy lvan ia , and C a l ifo rn ia .

22. H arvard, P ennsy lvan ia, C a l i fo rn ia , and C hicago.

2 3 . P r in ce to n , Johns H opkins, and P ennsy lvan ia .

2U. P r in c e to n , P ennsy lvan ia , and Chicago.

25 . H arvard, Columbia, C o rn e ll, P ennsy lvan ia , W isconsin, I l l i n o i s ,  
and Chicago.

26. Columbia, H arvard , W isconsin, Chicago, P ennsy lvan ia , C o rn e ll, 
and I l l i n o i s .

27. Columbia, H arvard, Y ale, P enn sy lv an ia , I l l i n o i s ,  and C hicago,

28. I l l i n o i s ,  W isconsin, and Chicago,
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Merriam o ffe re d  a  course  i n  p o l i t i c a l  p a r t i e s  a s  d id  Samuel E . S p a rlin g  a t  

W isconsin. N onetheless, in te r n a t io n a l  la ir ,  Roman law , and  c o n s t i tu t io n a l  

law re ta in e d  a  prom inent p o s i t io n ,  d e sp ite  th e  t r e n d  tow ard l e s s  fo rm a lis 

t i c  s tu d ie s .

There were a few a ttem p ts  to  d e fin e  p o l i t i c a l  sc ien ce  d u rin g  t h i s  e a r 

l y  e r a .  L ieb e r and Woolsey approached p o l i t i c a l  sc ien ce  from  a  moral p o in t 

o f  view . They assumed th a t  m an's so jou rn  on e a r th  was e s s e n t i a l l y  m oral in  

th a t  h is  u l t im a te  end was s e l f - p e r f e c t io n ,  and f e l t  t h a t  th e  s t a t e  (which 

i s  th e  s u b je c t  m a tte r  o f  p o l i t i c a l  sc ien ce) e x i s t s  to  a id  in  t h i s  endeavor. 

Burgess d e fin ed  p o l i t i c a l  sc ien ce  a s  th e  " sc ie n ce  o f th e  S t a t e ,” and i t ,  he 

s a id , " c o n s is ts  o f a  d o c tr in e  o f so v e re ig n ty , a  d o c tr in e  o f  l i b e r t y ,  and a  

d o c trin e  o f  government."29  o f  th e  th re e ,  however, he f e l t  th e  f i r s t  t o  be 

th e  most fundam ental, f o r  i t  i s ,  he p o in ted  o u t, th e  " b a s is  o f  b o th  govern

ment and l i b e r t y . "30 He d e fin ed  so v e re ig n ty  a s  " o r ig in a l ,  u n lim ite d , u n i

v e rs a l  power over th e  in d iv id u a l su b je c t  and o v e r  a l l  a s s o c ia t io n s  o f  sub— 

je c ts ." 3 ^  He recogn ized  no d iv in e  law , n a tu ra l  law , o r  in te r n a t io n a l  law  

a s  l im i t in g  so v e re ig n ty , p o in tin g  ou t th a t  "power cannot be sovere ign  i f  

i t  be l im ite d ;  th a t  which imposes th e  l im i ta t io n  i s  so v ere ig n ; and n o t un

t i l  we reach  th e  power which i s  u n lim ite d , o r  o n ly  s e l f - l im i t e d ,  have we 

a t ta in e d  th e  s o v e re ig n ty ."32 The p o sse sso r o f t h i s  so v e re ig n ty  i s  th e  s t a t e ,  

" th e  most p e r f e c t  organ which has a s  y e t been a t t a in e d  i n  th e  c i v i l i z a t i o n

29 . B urgess, " P o l i t i c a l  Science and H is to ry ,"  Annual R eport of th e  
American H is to r ic a l  A sso c ia tio n  o f  th e  Year 1896, I  ( 1 8 9 7 ) ,  206.

30 . I b id . ,  p .  208.

31* B urgess, P o l i t i c a l  Science and Comparative C o n s ti tu tio n a l Law, 
New York, 1890, I ,  p .~ '7 U .  --------------------------------------------------------

32 . I b i d . ,  p . 53.
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o f  th e  w orld  fo r  th e  in te r p r e ta t io n  o f th e  human consciousness o f r i g h t . "^3 

The "u ltim a te "  end o r purpose o f th e  s t a t e ,  he s a id , i s  " th e  p e r fe c t io n  o f 

humanity; th e  c iv i l i z a t i o n  of th e  w orld; th e  p e r f e c t  development o f th e  hu

man rea so n , and i t s  a tta in m en t to  u n iv e rs a l  command over in d iv id u a lism ; th e  

ap o th eo s is  o f man."3U However, t h i s  u ltim a te  end o f  th e  s t a t e ,  which i s  r e 

m arkably H egelian , i s  something f o r  which man, a s  p re s e n tly  c o n s t i tu te d ,  i s  

no t p re p a red . For th e  p re se n t and more inm ediate  fu tu re  th e  end of th e  

s t a t e ,  acco rd in g  to  B urgess, may be c la s s i f i e d  a s  prim ary  and secondary .

The f i r s t  i s  th e  estab lish m en t o f  government and l i b e r ty ,  and th e  l a t t e r  i s  

th e  p e r fe c t io n  o f th e  s t a t e 's  n a t io n a l i ty .  Viewed h i s to r i c a l l y ,  Burgess 

saw them in  t h i s  o rd e r: Prim ary, secondary, and e v e n tu a lly  th e  u l t im a te ,

which w i l l  be th e  w orld s t a t e .  B efore th e  w orld s t a t e  can a p p ea r, however, 

th e  n a t io n a l  s t a t e  must everywhere be developed, hence th e  reason  why p o l i 

t i c a l  sc ien ce  must a t  p re sen t co n cen tra te  i t s  a t te n t io n  upon th e  n a tio n  

s t a t e .  Burgess d e fin ed  l i b e r ty  a s  "a domain in  which th e  in d iv id u a l i s  r e 

f e r re d  to  h is  own w i l l  and upon which government s h a ll  ne ither- encroach i t 

s e l f ,  no r perm it encroachments from any o th e r  q u a r t e r . H o w e v e r ,  he s a id , 

" th e re  n ev er was, and th e re  never w i l l  b e , any l i b e r t y  upon t h i s  e a r th  and 

among human beings o u ts id e  o f s t a t e  o r g a n iz a t io n ." ^  One has l i b e r t y  as  

a g a in s t  th e  government b u t n o t a s  a g a in s t  th e  s t a t e ,  f o r  th e  s t a t e  i s  th e  

source o f  l ib e r ty .3 7  To rescue  h im se lf from th e  dilemma o f p o s i t in g  an  ab—

33. Ibid., P. 86 .

3U. Ibid., P. 85.

35. Ibid., P. 17U

36. Ibid., P. CO 00 .

37 . Ibid., P. 175
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s o lu te  s t a t e  and ab so lu te  l i b e r t y  B urgess had to  draw a  d i s t in c t io n  between 

s t a t e  and government. Government, he p o in ted  out, i s  no t so v ere ig n , b u t i s  

su b se rv ie n t to  th e  s t a t e .  I t  e x is t s  to  c a r ry  o u t th e  w i l l  o f th e  s t a t e ,  

"Back o f th e  government," he s a id ,  " l i e s  th e  c o n s t i tu t io n ;  and back o f th e  

c o n s t i tu t io n  l i e s  th e  o r ig in a l  so v ere ig n  s t a t e ,  which o rd a in s  th e  c o n s ti tu 

t io n  bo th  o f government and o f l ib e r ty ,

B urgess’ view  o f p o l i t i c a l  s c ie n c e  was never f u l l y  accep ted  among 

sc h o la rs  i n  th e  U nited  S ta te s ,  f o r  i t s  d o c tr in e  o f  so v e re ig n ty , p a r t i c u la r 

l y ,  was too  a b s o lu te . The f a th e r  o f modem so v e re ig n ty , Jean  Bodin, had 

been c a r e fu l  to  so f te n  i t s  e f f e c t s  by ho ld ing  i t  s u b je c t to  d iv in e  law , 

n a tu ra l  law , le g e s  im p e rii and " th a t  common law  o f n a tio n s  which embodies 

p r in c ip le s  d i s t i n c t  from th e s e ,"  f o r  th e y  l i m i t  th e  power o f th e  r u l e r .39 
N onetheless, Burgess helped  to  d i r e c t  th e  a t t e n t io n  o f e a r ly  p o l i t i c a l  s c i 

e n t i s t s  to  a  r a th e r  form al a n a ly s is  o f p o l i t i c a l  s t r u c tu r e  and le g a l  com

p e ten ce , to  th e  v i r t u a l  ex c lu s io n  o f  th e  dynamics o f  p o l i t i c a l  l i f e ,

Woodrow W ilson r e je c te d  th e  view of p o l i t i c a l  sc ien ce  h e ld  by  Burgess 

and h is  fo llo w e rs , viewing i t  n o t a s  a  fonnal s tu d y  o f i n s t i t u t i o n s  o r  o f 

law , b u t r a th e r  a  s tudy  o f  p o l i t i c a l  l i f e .  He s a id ,  "The method o f p o l i 

t i c a l  sc ien ce  . . .  i s  th e  in te r p r e ta t io n  of l i f e ;  i t s  in s tru m en t i s  in 

s ig h t ,  a n ic e  understand ing  o f s u b t le ,  unfornrulated c o n d itio n s ."^ '0 "To

3 8 . I b id . ,  p .  57.

39. This i s ,  o f co u rse , tak en  from B odin’ s R epublic , Book I ,  a s  quo t
ed i n  W illiam  A. Dunning, P o l i t i c a l  Theories from  L uther t o  M ontesquieu.
New York, 1905, p . 96.

1*0. W ilson, "Review o f John W. B urgess, P o l i t i c a l  Science and Conqpara- 
t iv e  C o n s ti tu tio n a l Law," A tla n t ic  Monthly, IX 7II (May, IB9I ) ,  69^ 99 .  in  
t h i s  rev iew  W ilson a lso  c r i t i c i z e s  B urgess ' s ty le  a s  la c k in g  in s p i r a t io n ,  
b e in g  f a r  to o  m echanical. He a ls o  r e f e r s  to  B urgess’ dogmatic s p i r i t ,  and 
la c k  o f in s ig h t  in to  i n s t i t u t i o n s .
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know an y th in g  about governm ent," he ad v ise d , "you must see  i t  a l i v e .

He s t r e s s e d  th e  h i s t o r i c a l  and com parative approach , a s  opposed t o  th e  l e 

g a l i s t i c  o r  - i n s t i t u t i o n a l .  He s a id ,  " c e r ta in ly  i t  does n o t have to  be a r 

gued th a t  th e  on ly  thorough method o f s tudy  in  p o l i t i c s  i s  th e  com parative 

and h i s t o r i c a l . " ^  W ilso n 's  view  was to  be ta k en  up b y  o th e rs  a s  th e  d is 

c ip l in e  m atured, b u t i n  th e  fo rm ativ e  years  i t  was i n  r e a l i t y  a  m in o r ity , 

a d is s e n tin g  view .

W illoughby was more in  agreem ent w ith  B urgess th a n  w ith  Wilson as to  

th e  n a tu re  and domain o f p o l i t i c a l  s c ie n c e . U nlike B urg ess , however, he 

d id  n o t e n te r ta in  a  H egelian  view o f h is to ry ,  and th e re fo re  he d id  no t see 

i n  h is to r y  c e r ta in  in e v i ta b le  developm ents from im p e rfe c t p o l i t i c a l  form s.

He d id , however, view so v e re ig n ty  in  a may q u ite  s in d l i a r  t o  t h a t  of Bur

g e ss , t h a t  i s  a s  supreme le g a l  power j b u t he tem pered  i t  w ith  an  e th ic a l  

view th a t  was more E n g lish  th a n  German. His f i r s t  a tte m p t a t  a  d e f in i t io n  

o f p o l i t i c a l  sc ien ce  i s  found in  h is  f i r s t  t h e o r e t i c a l  t r e a t i s e ,  The N ature 

o f  th e  S ta te , p u b lish ed  in  1896 .  He conceived o f  p o l i t i c a l  sc ien ce  a s  a 

s tu d y  o f th e  s t a t e ,  and i t  in c lu d e s  fo u r m ajor s u b d iv is io n s : H is to r ic a l

P o l i t i c a l  Science— th e  o r ig in  and development o f  p o l i t i c a l  form s; P o l i t i c a l  

Theory—a p h ilo so p h ic a l s tu d y  o f th e  fundam ental concep ts o f  th e  s ta t e ;  Des

c r ip t iv e  P o l i t i c a l  Science—an a n a ly s is  and d e s c r ip t io n  o f  e x is t in g  p o l i t i 

c a l  form s; and A pplied  P o l i t i c a l  Science— th e  p r in c ip le s  t h a t  should con

t r o l  th e  a d m in is tra tio n  o f  p o l i t i c a l  a f f a i r s ;  th e  p ro p e r p ro v in ce  and fu n c -

U l. Quoted i n  Woodrow W ilson, L ife  and L e t t e r s . E d ited  by  Ray S ta n - 
n a rd  B aker, volume e n t i t l e d  Youth,  New York, 1927, p .  282.

U2. W ilson, The S ta te ,  B oston , 1908, p .  xxxv. T h is t e x t  was w idely  
used in  c o lle g e s  and u n iv e r s i ty  c la s s e s  in  p o l i t i c a l  sc ie n c e  f o r  many y e a r s .
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t io n s  o f  g o v e rn m en t.^  a few y ears  l a t e r  he -was to  m odify somewhat h is  

concept o f th e  components o f th e  d is c ip l in e  to  in c lu d e  th re e  r a th e r  th an  

fo u r : P o l i t i c a l  th e o ry , p u b lic  law , and th e  g en era l s tu d y  o f  government.

This was more in  keeping  w ith  th e  consensus o f op in ion  around th e  tu r n  o f 

th e  cen tu ry , fo llo w in g  th e  le a d  o f such re sp ec te d  a u th o r i t i e s  a s  Johann K. 

B lu n ts c h li  whose th r e e - f o ld  d iv is io n  o f  p o l i t i c a l  sc ie n c e  was: G eneral

th e o ry  o f th e  s t a t e ,  p u b lic  law , and p o l i t i c s . ^

Summarizing, th e n , th e  view o f th e  founding fa th e r s  o f American p o l i 

t i c a l  sc ien ce  from th e  few sta tem en ts  t h a t  a re  a v a ila b le  a s  to  what th e y  

conceived p o l i t i c a l  sc ien ce  to  b e , and from th e  course o f f e r in g s  in  th e  

le a d in g  c o lle g e s  and u n iv e r s i t i e s  from th e  founding of th e  School a t  Colum

b ia  to  th e  eve o f th e  founding o f th e  American P o l i t i c a l  Science A ssocia

t io n ,  i t  i s  c le a r  t h a t  th e re  were th re e  sources o f o p in io n . F i r s t  was th e  

h e r ita g e  o f c o n s t i tu t io n a l  s tu d ie s  which c h a ra c te r iz e d  th e  e a r l i e r  Ameri

can approach to  p o l i t i c a l  s u b je c ts ,  and seco n d ly , th e  German '’th e o ry  o f  th e  

s ta te "  which was adopted  by th e  many American s tu d e n ts  who went to  C -em n 

•u n iv e rs itie s  to  study^* and r e f le c te d  in  such works a s  t h a t  o f B lu n ts c h l i .  

This meant th a t  p o l i t i c a l  sc ience  was, a t  l e a s t  du ring  th e se  e a r ly  y e a r s , 

r e s t r i c t e d  to  e i th e r  a  s tu d y  o f c o n s t i tu t io n a l  m a tte rs  u s u a l ly  from a l e -

li3» W illoughby, The Nature o f  th e  S ta te , New York, I 896 ,  p . 1*.

Uli. B lu n ts c h l i ,  The Theory o f th e  S ta te , Oxford, 1901, pp . 2-U. This 
book was u sed  as  a  t e x t  i n  American schools du ring  th e  l a t e  n in e te e n th  and 
e a r ly  tw e n tie th  c e n tu r ie s ,  b u t was p robably  re p la ce d  by  W illoughby’ s t r e a 
t i s e  o f I 896 .

UE>. The l i s t  o f th o se  who went to  Germany f o r  g raduate  work in c lu d es: 
John W. B urgess, Ifiinroe Sm ith, W illiam  M. S loane , Edmund J .  James, E rn s t 
F reund, H erbert B ax ter Adams, Paul S . R einsch, C harles E. Merriam, Frank 
Goodnow, and A lb e rt B ushnell H a rt.
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g a l i s t i c  p o in t o f  v iew , o r a s tu d y  o f  th e  s t a t e ,  c o n ce p tu a lly  co n sid e red .

I n  e i t h e r  e v en t, th e re  was l i t t l e  c o n s id e ra tio n  given to  th e  fu n c tio n s  o f 

government, th e  i n s t i t u t i o n s  o f  s ta t e  and lo c a l  governm ents, p o l i t i c a l  p a r

t i e s ,  e le c t io n s ,  p u b lic  o p in io n , a d m in is tra tio n , o r what may be c a l le d  gov

ernment in  o p e ra tio n . Moreover, th e  p reoccupation  o f a t  l e a s t  a  few p o l i 

t i c a l  s c i e n t i s t s  w ith  th e  " s t a t e ” le d  to  many s t e r i l e  a n a ly se s , a s  f o r  ex

am ple, t h a t  o f so v ere ig n ty  and i t s  lo c a t io n  in  th e  U nited  S ta te s .  I n  t r u t h ,  

th e  " s ta te "  was a  fo re ig n  concept th a t  h a rd ly  a p p lie d  (as th en  conceived) 

to  th e  r e a l i t i e s  o f American p o l i t i c s ,  f o r  even in  i t s  m ild e s t form i t  im

p l ie d  an  a11-en b rac in g  p o l i t i c a l  o rg a n iz a tio n  th a t  was a l i e n  to  American 

th in k in g  and American ex p erien ce .

To th e  t r a d i t io n a l  c o n s t i tu t io n a l  and th e  im ported " s t a t e  theory" 

must be added a  t h i r d  s t r a i n ,  however, and th a t  i s  th e  d is s e n tin g  view o f 

th o se  l ik e  W ilson who f e l t  t h a t  th e re  should be le s s  concern w ith  law s and 

s t ru c tu re  and more concern w ith  th e  dynamics o f p o l i t i c a l  l i f e .  I t  was 

t h i s  p o in t o f view which was to  p re se n t in  due tim e a  r e a l  challenge  to  th e  

t r a d i t i o n a l i s t s ,  and was to  modify s ig n i f ic a n t ly  th e  approach to  p o l i t i c a l  

s c ie n c e .

The e a r ly  y ears  o f  th e  tw e n tie th  cen tu ry  w itnessed  a co n tin u in g  growth 

o f p o l i t i c a l  sc ien ce  a s  an academic d i s c ip l in e .  C ollege and u n iv e r s i ty  en

ro llm en ts  grew r a p i d l y , j u s t i f y i n g  f u r th e r  d ep a rtm en ta liz a tio n ; a  tre n d  

tow ard a  more sy stem atic  s tu d y  of s o c ia l  i n s t i t u t i o n s ,  spu rred  on, no doubt, 

by  th e  long  over-due reform  movement which cu lm inated  on th e  n a t io n a l  scene 

by th e  e le c t io n  o f a  p o l i t i c a l  s c i e n t i s t  as  P re s id e n t of th e  U nited S ta te s ;

U6 .  Some examples: Johns Hopkins en ro llm en t jumped from 168 i n  1880 
to  651 in  1900; P rin ce to n  en ro llm en t grew from U88 i n  1880 to  1277 i n  1900; 
and th a t  o f C ornell grew from 1*63 i n  1880 to  2k$8 i n  1900,
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s ig n if ic a n t  and s u b s ta n t ia l  c o n tr ib u tio n s  to  th e  l i t e r a t u r e  o f p o l i t i c s  by  

some o f th e  le a d in g  p o l i t i c a l  s c i e n t i s t s ,  o f  which Willoughby* a The Nature 

of th e  S ta te  was no sm all c o n trib u tio n -—a l l  o f th e se  helped  to  sp u r c o lle g e  

and u n iv e r s i ty  a d m in is tra to rs  to  p rov ide f o r  th e  c re a t io n  o f  more co u rses , 

a d d it io n a l  f a c u l ty ,  and g re a te r  s tu d en t a s s is ta n c e  in  th e  form o f  fe llo w 

sh ip s , s c h o la rs h ip s , and th e  l i k e . ^  One o f th e  most s ig n i f ic a n t  reaso n s , 

however, f o r  th e  ra p id  growth of p o l i t i c a l  sc ien ce  du rin g  th e  e a r ly  decades 

of th e  tw e n tie th  c en tu ry  was th e  estab lish m en t o f th e  American P o l i t i c a l  

Science A sso c ia tio n  i n  December, 1903, f o r  t h i s  gave th e  d is c ip l in e  a  pro

fe s s io n a l  s ta tu s  which i t  had no t p re v io u s ly  possessed*

U n til  1902 p o l i t i c a l  s c i e n t i s t s  were c o n ten t to  a t te n d  th e  m eetings 

of th e  American H is to r ic a l  A sso c ia tio n , th e  American Economic A sso c ia tio n  

(formed in  188U and 1885  r e s p e c t iv e ly ) ,  o r  some o th e r  o f th e  th en  e x is t in g  

p ro fe s s io n a l o rg a n iz a tio n s . Wany of them, however, began to  see a  r e a l  

need f o r  a  s e p a ra te  s o c ie ty  in  which th ey  would f e e l  f r e e  to  emphasize many 

f ie ld s  o f p o l i t i c a l  sc ien ce  th a t  th e  o th e r  o rg a n iz a tio n s  cu sto m arily  ig 

nored, p a r t i c u la r ly  p u b lic  law , p o l i t i c a l  th e o ry , l e g i s l a t i o n ,  and adm inis

tra tio n .^ ®

The f i r s t  p o s i t iv e  a c t io n  to  form an  independent o rg a n iz a tio n  was ta k 

en i n  1902 when a  group o f p o l i t i c a l  s c i e n t i s t s ,  in c lu d in g  John 77. B urgess, 

Frank J .  Goodnow, Jerem iah Jenks, and Munroe SmitiA^ is su e d  a  c a l l  fo r  a

1;7. Worthy o f m ention i s  th e  f a c t  th a t  some le a d in g  p o l i t i c a l  sc ie n 
t i s t s  became p re s id e n ts  o f o u ts tan d in g  u n iv e r s i t i e s :  A* Lawrence Low ell,
Harvard; Frank J .  Goodnow, Johns Hopkins; H arry  P . Judson, Chicago; anH 
Edmund J .  James a t  I l l i n o i s *

U8 * Samuel E . S p a rlin g , "An American P o l i t i c a l  Science A sso c ia tio n ,"  
The American Monthly Review o f  Reviews, XX (1901;), 212.

U9. O thers in  t h i s  group were: M elv il Dewey; John H. F in le y , I fe r t in
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conference to  meet i n  Washington i n  December o f t h a t  y e a r t o  d iscu ss  th e  

a d v i s a b i l i t y  o f e s ta b l is h in g  a p ro fe s s io n a l o rg a n iz a tio n  to  f u r th e r  th e  

s c i e n t i f i c  s tu d y  o f com parative l e g i s l a t i o n .  T his co n fe ren ce , vh ich  Wil

loughby a tte n d e d , f e l t  t h a t  t h i s  proposed "American S o c ie ty  o f Comparative 

L e g is la tio n "  should  be broadened to  in c lu d e  a l l  b ranches o f  p o l i t i c a l  s c i 

en ce . However, a s  th e y  were no t su re  th a t  th e re  was s u f f i c i e n t  demand f o r  

such a  s o c ie ty  th e y  ap p o in ted  a Committee o f  F if te e n  to  communicate w ith  

in te r e s te d  in d iv id u a ls  and a s s o c ia t io n s  to  see i f  a  genuine need e x is te d .

J .  W. Jenks was appo in ted  Chairman o f  th e  Committee and W illoughby V ice- 

Chairman.'®  According to  Willoughby,?^- th e  Committee found "an alm ost una

nimous demand" f o r  a  p o l i t i c a l  sc ien ce  a s s o c ia t io n .? ^  T his Committee met 

i n  New York e a r ly  in  1903 w ith  re p re s e n ta t iv e s  o f th e  American H is to r ic a l  

A sso c ia tio n  and th e  American Economic A sso c ia tio n , and a f t e r  common!eating 

w ith  in d iv id u a ls  in  b o th  academic and p u b lic  l i f e  ag reed  t o  push on w ith  

p lan s  f o r  o rg a n iz a tio n . The nex t m eeting o f th e . h i s t o r i c a l  and economic 

a s s o c ia t io n s  was scheduled to  be a  j o in t  one in  New O rleans on December
4

30, 1903. I t  was a t  t h i s  m eeting th a t  W illoughby p re sen te d  a  summary o f 

th e  work o f th e  Committee o f F if te e n ,  and th e  American P o l i t i c a l  Science

A. Knapp, C harles W» Needham, J .  R. P arsons, J r . ,  Jo s ia h  S tro n g , Max W est, 
Robert H. W hitten , and C a r ro ll  D. W right. W illiam  Anderson, " P o l i t i c a l  
Science E n ters  th e  Tw entieth C en tu ry ,"  Haddow, P o l i t i c a l  S c ience ,  p . 262.

50 . S p a rlin g , "An American P o l i t i c a l  Science A sso c ia tio n ,"  p . 212.

£L. W illoughby s t a t e s  th a t  Jenks was a b sen t in  Europe, le av in g  him in  
charge o f th e  Committee which p rep ared  th e  groundwork f o r  th e  form ation  o f 
th e  A sso c ia tio n . L e t te r  from W illoughby to  P re s id e n t Remsen (JKU), May 9 , 
1903, in  th e  Alumni Records O ffice  o f  The Johns Hopkins U n iv e rs ity .

E>2. W illoughby, "The American P o l i t i c a l  Science A sso c ia tio n ,"  P o li
t i c a l  Science Q u a rte r ly , HX  (19010, 109.
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A sso c ia tio n  was form ed. The avowed o b je c t of th e  o rg a n iz a tio n  was to  en

courage th e  s tu d y  of p u b lic  law , diplom acy, p o l i t i c s ,  and a dmini s t r a t i o n . ^  

The o f f ic e r s  o f  th e  new a s s o c ia t io n  f o r  190U were Frank J .  Goodnow, P r e s i 

den t) Woodrow W ilson, f i r s t  V ic e -P re s id en t (d e c lin e d ) ; Paul S . R einsch, 

second Vice—P re s id e n t; Simeon E. Baldwin, t h i r d  V ic e -P re s id en t; and W estel 

W. W illoughby, S ec re ta r jH T re a su re r . A lso , W illoughby was named Chairman of 

th e  S tanding  Committee on P o l i t i c a l  Theory, o th e r  members b e in g  C harles E. 

Merriam and W illiam  A. D u n n in g .^  Membership i n  th e  A sso c ia tio n  grew, from 

160 i n  1 9 0 li^  to  205 i n  1905, 335 i n  1906, lilO i n  1907, 621 i n  1908, 800 in  

1909* and 1100 in  1 9 1 0 ,^  th u s  confirm ing  th e  need fo r  th e  o rg a n iz a tio n .

Now th a t  th e re  was a  n a t io n a l  p ro fe s s io n a l s o c ie ty  th a t  re p re se n te d  

th e  d is c ip l in e  th e re  was a  d e f in i te  need to  b r in g  f o r th  a  d e f in i t io n  o f po

l i t i c a l  sc ien ce  t h a t  would in d ic a te  c le a r ly  i t s  d i s t in c t io n  from h is to r y ,  

from  ph ilo sophy , from law , from economics, and from so c io lo g y , and guide th e  

s c h o la rs  i n  t h e i r  in v e s t ig a t io n s .  Whether a  committee o f  th e  o rg a n iz a tio n  

would have been a b le  to  fo rm u la te  such a  d e f in i t io n  o f th e  d is c ip l in e  can 

e a s i l y  be doubted , b u t t h i s  was n o t th e  method chosen, f o r  i t  rem ained f o r  

th e  f i r s t  p re s id e n t i n  h is  p r e s id e n t ia l  ad d ress  in  December, 190U, to  a t 

tem pt a  s a t i s f a c to r y  d e f in i t io n .

I n  agreem ent w ith  Burgess and h is  fo llo w ers  (Goodnow had been a s t u -

5 3 .  S p a rlin g , "An American P o l i t i c a l  Science A sso c ia tio n ,"  p .  213.

5 U . L e tte r  from  W illoughby to  Goodnow, January  19 , 1901;, i n  "W illough
by L e t te r s ,"  in  The Johns Hopkins U n iv e rs ity  L ib ra ry .

5 5 .  L e t te r  from W illoughby to  Goodnow, A p ril 23, 1901;, i n  "W illoughby 
L e t te r s ."

56 . L e tte r  from  W illoughby to  Goodnow, December 2 , 1909, i n  "W illough
by L e t te r s ."  The f ig u re  f o r  1910 i s  W illoughby’s  e s tim a te .
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d en t o f  B u rg ess), Goodnow i n  g en era l term s d efin ed  p o l i t i c a l  sc ien ce  a s  

" th a t  sc ience  which t r e a t s  o f  th e  o rg a n iz a tio n  o f th e  S ta te ."^7  " I t  i s , "  

he s a id ,  bo th  "a  sc ien ce  o f s t a t i c s  and a  sc ien ce  o f d y n a m i c s , b u t  i t  

i s  w ith  th e  dynamic a sp e c ts  t h a t  p o l i t i c a l  sc ien ce  should  be most concern

e d . I t  i s  th e  " S ta te  w il l"  t h a t  i s  th e  essence  o f p o l i t i c a l  s c ie n c e . For 

i t s  r e a l i z a t io n ,  however, th e re  most be governm ental organs—f o r  th e  fo r 

m u la tio n  of t h i s  w i l l ,  f o r  th e  ex p ress io n  o f t h i s  w i l l ,  and f o r  th e  execu

t i o n  o f th i s  w i l l .  The th re e  " p r e t ty  d i s t i n c t  p a r ts "  o f p o l i t i c a l  sc ie n c e , 

th e n , a r e :  The ex p ress io n  o f  th e  s t a t e  w i l l ,  th e  co n ten t o f  th e  s ta t e  w i l l

a s  ex p ressed , and th e  ex ecu tio n  o f th e  s t a t e  w i l l . '9

I n  th e  d iv is io n  o f  la b o r w ith in  p o l i t i c a l  sc ien ce , s a id  Goodnow, i t  i s  

th e  ta s k  o f p o l i t i c a l  th eo ry  to  a id  in  th e  d e te rm in a tio n  o f th e  ex p ress io n  

o f  th e  s t a t e  w i l l ,  f o r ,  he s a id ,  "every  governm ental system  i s  based on 

some more o r  l e s s  w e ll-d e fin e d  p o l i t i c a l  th e o ry  whose in flu en c e  i s  o f te n  

f e l t  i n  m inute d e t a i l s  o f governm ental o rg a n iz a tio n . More than  p o l i t i 

c a l  th e o ry  i s  needed, however, f o r  " th e  problems in v o lv in g  what g o v e r n 

m ental^  organs s h a l l  be and how th e y  s h a l l  a c t  a re  ^bo th  th e o r e t ic a l  and 

l e g a l j . " ^ 08. He had i n  mind h e re  p a r t i c u la r ly  c o n s t i tu t io n a l  law . More o f 

th e  branches o f  p o l i t i c a l  sc ien ce  must be employed h e re , however, " fo r  th e  

ex p re ss io n  o f th e  w i l l  o f th e  S ta te  i s  in  some cases d i r e c t l y  f a c i l i t a t e d  

by methods o f p rocedure and by o rg a n iz a tio n  which a re  n o t commonly regarded

57. Goodnow, " P re s id e n t ia l  A ddress," P roceedings o f  th e  American P o l i
t i c a l  Science A sso c ia tio n , I  (1901*), 37.

58. Ib id .

59. I b id .

609 I b id * 60a. I b i d . ,  p .  38.
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as  p a r ts  o f th e  p o l i t i c a l  sy stem .11̂ -  He co n tin u ed , "Our p o l i t i c a l  sc ien ce  

h a s , th e re fo re ,  to  do, n o t on ly  w ith  th e  t h e o r e t i c a l  and le g a l  problem s o f 

S ta te  o rg a n iz a tio n , b u t a ls o  w ith  th e  somewhat more p r a c t i c a l  and  co n cre te  

problem  o f p a r ty  o rg a n iz a tio n , and nom ination m ethods, w hether th e se  mat

t e r s  a re  re g u la te d  by  law  o r n o t . " ^  As to  th e  c o n ten t o f  th e  " S ta te  w ill"  

Goodnow a s s e r te d  t h a t  t h i s  i s  th e  s p e c ia l  p rov ince o f law , p r in c ip a l ly  pub

l i c  law , b u t a ls o  con ce iv ab ly  p r iv a te  law in  a s  much a s  th e  s t a t e  can e n te r  

in to  many r e la t io n s  th a t  a  p r iv a te  in d iv id u a l can* P o l i t i c a l  th e o ry  a ls o  

i s  h e lp fu l a t  t h i s  s tag e  because a  s tudy  o f p u b lic  law  must embrace n o t on

l y  what th e  law  i s  b u t what i t  ought to  be* Goodnow f e l t  t h a t  th e  execu

t io n  o f the  s t a t e  w i l l  i s  th e  most n e g lec te d  f i e l d  o f  p o l i t i c a l  sc ie n c e .

He s a id ,  "A s tu d y  o f  government which excludes th e  c o n s id e ra tio n  o f th e  ad

m in is tr a t iv e  system  and a c tu a l  a d m in is tra tiv e  methods i s  a s  l i a b l e  to , le a d  

to  e r r o r  as  th e  sp e c u la tio n s  o f  a  p o l i t i c a l  t h e o r i s t  which have no reg a rd  

to  th e  p r in c ip le s  o f p u b lic  l a w .  "^3

P o l i t i c a l  s c ie n c e , th e n , acco rd in g  to  Goodnow, speak ing  f o r  th e  Ameri

can P o l i t i c a l  Science A sso c ia tio n , i s  concerned w ith  th e  ex p ress io n  o f th e  

s ta t e  w i l l ,  th e  c o n ten t o f t h a t  w i l l ,  and th e  ex ecu tio n  o f th a t  w i l l .  P o li

t i c a l  th e o ry  and c o n s t i tu t io n a l  law  a re  th e  c h ie f  b ranches concerned w ith  

th e  f i r s t ,  p u b lic  law  i s  c h ie f ly  concerned w ith  th e  second, and p u b lic  ad

m in is tr a t io n  w ith  tlie  t h i r d .  Thus, i t  i s  seen  th a t  Goodnow made no su b stan 

t i a l  b reak  w ith  th e  concep tion  o f p o l i t i c a l  sc ien ce  o f  th e  p rev ious two dec

ades excep t th a t  he emphasized th e  need f o r  a s tu d y  o f  p u b lic  a d m in is tra tio n ,

61 . I b id .

6 2 . I b id .

6 3 . I b i d . ,  p . 1*3.
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im portan t in  i t s e l f  to  be su re , b u t th e  s t r u c tu r e  o f  p o l i t i c a l  sc ien ce  as  

he b u i l t  i t  i s  no t a t  a l l  u n lik e  t h a t  o f B urgess and o th e rs  -who though t o f 

p o l i t i c a l  sc ie n c e  a s  th e  sc ien ce  o f th e  s ta t e  -with a  heavy emphasis on law , 

f o r  th ey  tho u g h t o f  th e  s t a t e  a s  ex p ress in g  i t s e l f  most c h a r a c t e r i s t i c a l l y  

i n  th e  form o f law s. What Goodnow added was m erely  a g re a te r  emphasis on 

a d m in is tra tiv e  law  a s  opposed to  c o n s t i tu t io n a l  and l e g i s l a t i v e  law . He 

a ls o  d id  open up th e  way f o r  a  s tu d y  o f  p o l i t i c a l  p a r t i e s  th rough  th e  back 

door— th a t  i s  as  supplem entary to  p o l i t i c a l  th e o ry  and c o n s t i tu t io n a l  law 

in  s tudy ing  th e  d e te rm in a tio n  o f th e  s t a t e  w i l l . I t  w i l l  a ls o  be n o tic e d  

th a t  Goodnow made p o l i t i c a l  th e o ry  an in te g r a l  p a r t  o f  th e  d i s c ip l in e ,  in 

deed to  an e x te n t th a t  i t  could  h a rd ly  proceed w ith  th e  s tu d y  o f  th e  s t a t e  

w ithou t t h i s  im portan t b ranch . With t h i s  in  mind an  a n a ly s is  o f th e  con

c e p t o f  p o l i t i c a l  sc ien ce  a s  seen  in  d e f in i t io n s  o f  w r i te r s  and course o f

fe r in g s  o f  le a d in g  u n iv e r s i t i e s  w i l l  be made o f  th e  y ea rs  subsequent to

190k.
The nex t a u th o r i ta t iv e  s ta tem en t on th e  n a tu re  o f  p o l i t i c a l  sc ien ce  

was t h a t  o f  th e  f i f t h  P re s id e n t o f  th e  A sso c ia tio n , th e  R ight Honorable 

James B ryce, a t  a  jo in t  m eeting o f th e  American P o l i t i c a l  Science A ssocia

t io n  and th e  American H is to r ic a l  A sso c ia tio n  in  January , 1908, in  Washing

to n , D. C. Mr. B ryce, a t  t h a t  tim e B r i t i s h  Ambassador to  th e  U n ited  S ta te s ,  

was w e ll known to  American p ro fe sso rs  and s tu d en ts  because o f  h is  le c tu re s  

a t  le a d in g  American u n iv e r s i t i e s ,  and more p a r t i c u la r ly  f o r  h is  The Ameri

can Commonwealth, f i r s t  p u b lish ed  in  1888 and w ide ly  u sed  a s  a t e x t  in  

American government. His d e f in i t io n  o f p o l i t i c a l  sc ie n c e  was d i f f e r e n t  

from th a t  o f Goodnow, B urgess, Sm ith, and W illoughby, and was more n e a r ly  

t h a t  o f W ilson’s .  He saw i t  n o t a s  an e x ac t sc ien ce  i n  th e  sense of n a th e -  

m a tic s , f o r  " th e  laws o f  p o l i t i c a l  sc ien ce  a re  th e  ten d en c ie s  o f  human na
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tu r e  and a re  embodied in  th e  i n s t i t u t i o n s  men have c re a te d , and more 

p ro p e r ly , because o f i t s  c lo se  a s s o c ia t io n  n i th  h i s to r y  i t  i s  th e  "d a ta  o f 

p o l i t i c a l  h i s to r y  r e c l a s s i f i e d  and exp la in ed  as  a  r e s u l t  o f c e r t a in  g en era l 

p r i n c i p l e s . " ^  B ut th e se  g en e ra l p r in c ip le s  must be g leaned  from h is to r y  

and n o t from mere s p e c u la tio n . He p a r t i c u la r ly  s in g le d  ou t re c e n t  Germanic 

sp e c u la tiv e  th o u g h t and th e  a n a ly t ic a l  ju risp ru d en ce  o f  John A u stin  f o r  

c r i t i c i s m  a s  examples o f th e  s t e r i l i t y  o f sp ec u la tio n  w ith o u t sound ground

in g  in  h i s to r i c a l  f a c t .  He s a id :

Some w r i te r s  have t r e a te d  i t  ^ p o l i t i c a l  sciencej7 a s  a  s e t  o f  a b s tra c 
t i o n s .  They have t r i e d  to  c re a te  by e f f o r t s  o f th o u g h t, and to  d e f in e , 
such g e n e ra l co n cep tio n s  a s  so v e re ig n ty , th e  S ta te ,  th e  o r ig in  o f  p o l i t i c a l  
r i g h t ,  th e  ground o f p o l i t i c a l  o b l ig a t io n , and so f o r th ,  fo llo w in g  th e  meth
ods o f m etaphysics and keeping  a s  f a r  from th e  c o n c re te  as  p o s s ib le .  So 
much tim e and t o i l  have been sp en t on th e se  d is c u s s io n s , and so many o f them 
have a  k ind  o f h i s t o r i c a l  i n t e r e s t  a s  re v e a lin g  th e  id e a s  c u r re n t  th re e  o r  
fo u r  c e n tu r ie s  ago th a t  we must speak r e s p e c tf u l ly  o f  them. But what have 
th e y  g iven  us o f s u b s ta n t ia l  worth? How vague and c loudy  a re  many o f th e  
German t r e a t i s e s  o f th e  l a s t  s ix ty  y ea rs  on th e  th e o ry  o f th e  S ta te ?  They 
ta k e  th e  w r i t e r 's  own concep tions a s  to  make them ex p ress  r e a l i t i e s ,  l h a t  
can  be more windy and empty, more d ry  and f r i g i d  and b a rre n  th a n  such lu cu 
b ra t io n s  upon so v e re ig n ty  a s  we f in d  in  John A u stin  and  some s t i l l  more r e 
c e n t w r i te r s .

And he admonished th e  d is c ip l in e :  "7/hoso seeks to  u n d erstand  th e  n a tu re  o f

th e  S ta te  w i l l  do b e t t e r  to  en q u ire  what forms th e  s t a t e  has tak en  and 

which have proved b e s t ,  what powers governments have enjoyed and how th o se  

powers have w o rk e d ." ^

As to  th e  use  to  which p o l i t i c a l  sc ien ce  cou ld  be p u t Bryce ad d ressed

61;. James B ryce, "The R e la tio n s  o f P o l i t i c a l  Science to  H is to ry  and 
to  P ra c t ic e ,"  The American P o l i t i c a l  Science Review, I U .  (1909), p . 3 .

6$. I b id .

66 . I b id . ,  p .  9»

67 . I b id .
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h-j-rngpl f particularly to how it can serve the whole community, and he found 
that there are two avenues open to the discipline: Teaching in the univer
sities and supplying literary works for general reading. He realized, how
ever, that these will reach only a small portion of the people directly, 
but felt that through a sort of perculating effect these may affect even a 
majority of the citizenry. It is particularly with the training of the 
five per cent who -toll attend university classes, or read the treatises of 
political scientists and will thus be able to exert an influence upon the 
most intelligent of the voters for the benefit of all with which he was con
cerned. Decrying the common belief held in America and elsewhere that all 
that is needed for intelligent citizenship is common sense, Bryce held that 
modern government and public affairs are far too complicated for a continu
ance of this Jacksonian assumption. He particularly felt (one might say 
hoped) that political scientists, by inculcating the scientific spirit 
among peoples in thinking about public questions, will encourage thoughtful 
participation in voting, avoidance of fits of emotionalism, rising above 
selfish interest and localism, and avoidance of undue nationalistic spirit. 
However, he did not entertain much hope that political scientists would fare 
well as advisors to governments. His reason seems to be that when it comBS 
to questions of specific solutions to everyday political problems the poli
tical scientist is no better fitted than the ordinary politician, "for when 
it comes to the interpretation of historical facts and their application to 
a concrete controversy, each man interprets and applies according to his own 
personal or party proclivities." ° The chief (perhaps only) service that

68. I b i d . ,  p. 17.
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political science can serve then, is "to create in the class -which leads 
a nation the proper temper and attitude towards the question which from 
time to time arise in politics."^ This is an interesting observation from 
a man who, starting his career as Regus Professor of Civil Law at Oxford 
University, was to serve as a Liberal Member of Parliament, Under-secretary 
of State for Foreign Affairs, Chief Secretary for Ireland, among other po
sitions, and took an active part in public affairs, agitating for home rule 
in Ireland, among other things. In fairness to him, however, it must be 
stated that his objection to reliance upon political science and political 
scientists for solutions of day to day governmental problems did not come 
from a desire to keep the professor of political science out of politics, 
but from a belief that he will not take sides in a partisan struggle sci
entifically. This stems from the fact that, unlike the physical sciences 
and mathematics, political science is not, in his view, an exact study.

Bryce*s position on this, of course, is in contrast to a large body of 
American thought and practice at the very time he was speaking, for politi
cal scientists were being employed in increasing numbers to advise and par
ticipate in state administrative reorganization, municipal governmental af
fairs, and even national governmental posts, advisory and otherwise. A 
glance at most any number of The American Political Science Review in the 
"News and Notes" section will confirm this. Moreover, his position that po
litical science will serve best by directly serving the least number was in 
contrast to a substantial body of American thought and practice, for one of 
the earliest concerns of the American Political Science Association was the

69 .  I b i d . ,  p. 16 .
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teaching of good citizenship, particularly in the public schools, and there
was great lament that so few youngsters were being given adequate instruc-

70tion in 11 Civics'* in the secondary schools. •
At the next annual meeting of the Association the presidential address

was again devoted to the general subject of the province of political sci-
71enee. The President, Abbott Lawrence Lowell, concluded that "it is our

province to discover the principles that govern the political relations of
mankind, and to teach these principles to the men who will be in a position

72to give effect to them hereafter."' Unlike Bryce, however, he felt that 
the "principles" should be drawn from data collected not from historical 
sources, but from political lifej and unlike Willoughby, Burgess, and oth
ers, did not feel that these general principles should come from a priori 
assumptions.

His chief concern for political science was that it was not sufficient
ly scientific; it lacked an exact terminology and "suffers from imperfect 
development of the means of self-expansion.""^ He had in mind here that 
when compared to some of the physical sciences that have grown by segmenta
tion, political science comes off a poor second. He particularly urged 
greater concentration by political scientists on the "physiology" or the

70. See, f o r  example, th e  "Report o f  th e  Committee o f  F ive o f  th e  
American P o l i t i c a l  Science A sso c ia tio n  on I n s t r u c t io n  i n  American Govern
ment in  Secondary S choo ls ,"  P roceedings o f th e  American P o l i t i c a l  Science 
A sso c ia tio n ,  V (1908), 219-^71

71. Lowell was th e  f i r s t  f u l l - t im e  p o l i t i c a l  sc ien ce  in s t r u c to r  a t  
H arvard. He was named P ro fe sso r o f  th e  Science o f Government in  1900, and 
was P re s id e n t o f Harvard from 1909 to  1933*

72. Low ell, "The Fhysio logy  o f P o l i t i c s , "  The American P o l i t i c a l  S c i
ence Review,  IV (1910), 15 .

73. Ib id . ,  p .  1 .
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actual workings or functions of governments and less concern with forms of 
government. Pronouncing political science an "observational, not an ex
perimental, science," he decried the complete dependence of scholars upon 
libraries for their raw materials, and advocated that political scientists 
go out into the real political world and observe. Indeed, he maintained, 
much could be gained by actual menfeership on city councils, school boards, 
and other political bodies. Moreover, he pointed out that observation of 
non-political clubs and associations will render invaluable material on man 
the political animal. But, the political scientist must divest himself of 
his biases and prejudices and develop a sympathetic attitude. He said:

He must be able to put himself in the place of all sorts and conditions 
of men, thinking as they do, and thus appreciating the reasons for their 
conduct. Above all he must instinctively conceive himself in the position 
of a man in public life, and feel the motives that press upon him from all 
sides. Only in that way will he learn the hidden springs of action, and 
have a keen perception of political forces, or, indeed, of the facts them
selves which appear so plain when they have one© been seen.^h

In addition to personal observation of politics at first hand, he rec
ommended the greater use of statistics in political science research. In 
this respect he felt that the natural sciences were well ahead of politi

cal science, and to close the gap somewhat he advocated the establishment 
of political laboratories for observation of politics. He said little 
about this except to suggest that they might be modeled after the "bureau 
of legislation at Madison."”̂

Like Bryce he objected to speculative political thought, pronouncing 
"abstract speculation" as "singularly b a r r e n . H e  continued, "we may ex-

71*. I b id . ,  p. 9 75 . I b id . ,  p. 1 1 . 76 .  I b i d . ,  p. 11*.
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pact progress in political thought -when we have compiled, arranged, and
classified our data, and this would seem to be the most pressing task be-

77fore the members of our. profession," And he concluded, "The ultimate 
object of political science is moral, that is, the improvement of govern
ment among men. But the investigator must study it as a science, as a 
series of phenomena of which he is seeking to discover the causes and ef
fects,"^® Despite the fact that political science has a moral end the in
vestigator must divest himself of all prejudice "for or against particular . 
institutions," and must not "regard politics from an immediate moral stand
point; for if he does he will almost inevitably be subject to a bias likely 
to vitiate his observation."^

Some of the neglected areas of political science which he felt need 
to be studied in this scientific manner were: "The present working of po
litical institutions," party voting in different public bodies, voting be
havior, results of popular voting, public hearings by legislative commit
tees, terms of office of public officers in various parts of the United 
States, among others. Strangely enough, no mention is made here of public 
opinion to which Lowell was to contribute so much shortly thereafter,

Willoughby also addressed himself to the question of the province of 
political science during the early years of the century. In an article 
written in 190U he divided political science into three fields: Political

theory— whose task it is to give exact definitions of the concepts employed 
in political thinking and which thus include the consideration of the es-

77. Ibid.
78. Ibid.
79. Ibid.
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sential nature of the state, its right to be, its ends, its proper func
tions, and its relation to its own citizens, and the nature of law. Pub
lic law— which would include constitutional, international, and administra
tive law. General study of government— which would include such matters as
its different forms, the distribution of its powers, and its various organs,

80and the principles governing its administration.
Two years later he gave further attention to the subject in an arti- 

8 lcle. He lamented the fact that political science as an academic disci
pline was such a late arrival. He pointed out that it had been indepen
dent of history and economics for no more than five to ten years in Ameri
can universities. His concept of the extent and breadth of political sci
ence derives from his concept of "matters political." This in turn derives 
from his concept of the state, for he held that "a matter is political when

Opit has reference to the State . . . .“ A state is "a group of individu
als . . .  viewed as an organized unit subject to the authority of a supreme 
will which is the source of all law."®3 The state expresses this supreme 
will through an organization called government. Its commands are called 
laws, both public and private. Thus, political science is concerned with 
three general topics: The state, the government, and the law. A matter is
political, then, when it has reference to the state, whether it be as to its

80. Willoughby, "The American Political Science Association," Politi
cal Science Quarterly, XIX (190U), 108.

81. Willoughby, "Political Science as a University Study," The Sewan- 
ee Review, XIV (1906), 257-66. --------------

82. Ibid., p. 258.

83. Ibid.
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nature, its right to be, its form or organization, its activities, or its 

end.
The in q u iry  in to  th e  n a tu re  o f th e  s t a t e ,  acco rd in g  to  W illoughby, 

b reaks dorm in to  th re e  s p e c ia l  s u b je c ts :  P o l i t i c a l  th e o ry , c o n s t i tu t io n a l

and a d m in is tra tiv e  law , and in te r n a t io n a l  law . P o l i t i c a l  th e o ry  concerns 

i t s e l f  w ith  ’’th e  e s s e n t ia l  n a tu re  o f th e  S ta te ,  th e  d isco v e ry  o f th o se  ch ar

a c t e r i s t i c s  by th e  presence o f which i t s  ex is ten ce  may be determ ined , and 

by th e  p o sse ss io n  o f which i t  may be d is tin g u ish e d  from o th e r  forms o f ag

g reg a te  human l if e ." ® ^  C o n s ti tu tio n a l and a d m in is tra tiv e  law  a re  those  

law s "which c o n tro l th e  a c t io n  o f t h e  S ta te  in  i t s  r e la t io n s  to  i t s  own c i 

t i z e n s ,  and tow ards th e  o th e rs  te m p o ra rily  su b je c t to  i t s  a u th o rity ."® ^  In 

te r n a t io n a l  law , on th e  o th e r  hand has to  do w ith  ru le s  w ith  govern th e  r e 

la t io n s  of th e  s ta t e s  i n t e r  s e .

Government, Willoughby said, is more descriptive and less analytical 
than a study of the state. In essence, the study of government is "an ex
amination of the various existing and historical types of political machi
nery through which the State operates or has operated . . • ."86 a poli
tical scientist, said Willoughby, studies government to discover its struc
ture and to see how particular governments operate, to discover their merits 
and defects, and to ascertain the circumstances Tinder which governments of 
all kinds may be expected to produce good or bad results. A study of govern
ment would include in addition such things as political parties, problems 
of colonial government and administration, municipal government, civil ser-

81*.
85.

86.

I b id .

I b id . ,  p . 260. • 

I b i d . ,  p .  262.
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■vice, primary elections, proportional representation, the referendum, state 
and city ownership of public utilities, state regulation of the economic, 
social, and ethical interests of the citizen, and also the larger problems 
of national politics in the realm of world politics

■Willoughby, like Burgess and Bluntschli, saw political theory as the 
core of the discipline, and he regretted that the subject had generally 
been neglected in the United States. Political theory logically is divis
ible into two fields: Teleological or ideal and scientific or analytical.
The former "seeks to discover the nature of political society and the legi
timate sphere of its authority as determined by the nature of man, that is, 
by their need of political organization for the satisfaction of their pro
per desires and for the realization of their possible perfection."®® Ana
lytical or scientific political theory, on the other hand, "is wholly con
cerned with the State as it is, with its nature as determined by the ele
ments of which it is composed and by the manner in which they are united."®^ 
The characteristic duty of this branch of political theory is to provide 
the scholar with precise definitions of such terms as law, government, 
state, suzerainty, sovereignty, thus "rendering possible the formulation 
of exact definitions and classifications and, consequently, the creation of 
a political science."^®

Willoughby is not at all times consistent on the proper role of the

87. W illoughby, " P o l i t i c a l  Ph ilosophy ,"  South A tla n t ic  Q u a r te r ly , V 
(1906), 162.      i

88. I b id . ,  p . 162.

89. I b id .

90. I b i d . , p .  165.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

8U

two branches o f  p o l i t i c a l  th e o ry , no r on th e  v a ln e  o f te le o lo g ic a l  p o l i t i 

c a l  th e o ry . For example, i n  1900 he defended usp e c u la tiv e "  p o l i t i c a l  s c i -
91ence from i t s  growing body o f  c r i t i c s  in  th e  U n ited  S ta te s  i n  an  a r t i c l e .  

Although he d id  n o t i n  t h i s  a r t i c l e  condone p o l i t i c a l  sp e c u la tio n  th a t  r e 

s u l ts  i n  th e  advancing o f " i l l - a d v is e d  schemes o f  p o l i t i c a l  o rg a n iz a tio n  

. .  he m ain ta ined  " a t  th e  same tim e , th e  c o n s tru c tio n  o f  an U top ia  i s

no t n e c e s s a r i ly  e i t h e r  a  w o rth le ss  o r  a dangerous ta s k .  In  so f a r  a s  th e  

d e s ira b le  i s  no t confused  w ith  th e  Im m ediately p o s s ib le ,  such a  p o l i t i c a l  

ty p e , i f  p ro p e r!y  fram ed, p re se n ts  a  s t im u la tin g  id e a l  t o  be s t r iv e n  f o r ,  

o r  a s ta n d a rd  by which th e  success o r  m oral v a l i d i t y  o f p re se n t c o n d itio n s  

may be g a u g e d ." ^  At th e  same tim e , he p o in te d  ou t t h a t  th e  c h ie f  purpose 

o f  the  p o l i t i c a l  p h ilo so p h e r i s  n o t th e  c o n s tru c tio n  o f U to p ia s , b u t r a th e r  

" th e  s c i e n t i f i c  a n a ly s is  o f  f a c ts  and fo rc e s  in  our p o l i t i c a l  l i f e . " Tn 

th i s  same a r t i c l e  he h e ld  t h a t  " th e  sp e c u la tiv e  s id e  o f  p o l i t i c s  deserves
at

f a r  more a t t e n t io n  in  our u n iv e r s i t i e s  th an  i t  now re c e iv e s ."

On th e  o th e r  hand in  1901* a t  th e  S t .  Louis U n iv e rsa l E x p o s itio n  a t  

which W illoughby, James B ryce, and George G. W ilson spoke on " P o l i t i c a l  

Theory and N a tio n a l A d m in istra tion" W illoughby a l l  b u t excludes te le o lo 

g ic a l  o r id e a l  p o l i t i c a l  th e o ry  from th e  realm  o f  p o l i t i c a l  s c ie n c e . He 

s a id :

91 . W illoughby, "The Value o f  P o l i t i c a l  P h ilo so p h y ,"  P o l i t i c a l  Science 
Q u a rte r ly , XV (1900), 7 5 - 9 5 .  ------------------------------------

92. I b id . ,  p . 80.

93. I b id . ,  p . 81.

9 U . I b id .

9 5 .  I b i d . ,  p .  83.
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The only meatting . . .  i r h ic h  we may p ro p e rly  a t ta c h  to  th e  word, fjMXo- 
ao'phjj when used  in  th e  ph rase  " p o l i t i c a l  philosophy" i s  th a t  which i t  has 
nhen we speak o f th e  ph ilosophy  o f any  sc ien ce  a s  t h a t  p o r tio n  o f  i t  which 
i s  concerned w ith  th e  th e o r e t ic a l  d is c u ss io n  of th e  e s s e n t ia l  c h a r a c te r is 
t i c s  o f  th e  m a te r ia l  and phenomena w ith  which such sc ience  has to  d e a l.
When we th u s  speak o f  a  ph ilosophy  o f a  sc ience  a s  d ea lin g  w ith  i t s  th e o re 
t i c a l  p r in c ip le s ,  i t  i s  n o t to  be understood , however, t h a t  i t  i s  th e re fo re  
concerned w ith  i t s  h y p o th e tic a l o r undeterm ined p a r t .  A ph ilosophy  i n  t h i s  
sense i s  th e o r e t ic a l  on ly  in  th e  sense o f being  a b s t r a c t ,  th a t  i s ,  a s  d e a l
in g  w ith  g e n e ra liz a tio n s  r a th e r  th a n  w ith  p a r t i c u la r s ,  and a s  p re d ic a tin g  
e s s e n t ia l  and fundam ental q u a l i t i e s  r a th e r  th an  a c c id e n ta l  o r u n e s s e n tia l
c h a r a c te r i s t i c s .9 °

In  an o th e r p la ce  he a s s e r te d  th a t  p o l i t i c a l  th e o ry  does n o t have as  one o f 

I t s  ta sk s  th e  fo rm u la tio n  o f gen era l p r in c ip le s  f o r  th e  guidance o f p r a c t i 

c a l  p o l i t i c s ,  f o r  t h i s  belongs to  th e  " a r t  o f p o l i t i c s "  and no t to  p o l i t i 

c a l  s c i e n c e . i t  i s  in v a lu a b le  as  a u n iv e r s i ty  s tu d y , however, f o r  i t  

p rov ides th e  s tu d en t w ith  a  p re c ise  term inology , t r a in s  s tu d en ts  to  d i f 

f e r e n t ia te  between form and su b stan ce , i t  a id s  in  th e  in te r p r e ta t io n  o f 

h is to r y ,  h e lp s  th e  s tu d en t to  understand  p re sen t p o l i t i c s ,  and prov ides
Qfl

"pure i n t e l l e c t u a l  d e l ig h t ." 7 I t  i s  d i f f i c u l t  to  see how a p o l i t i c a l  th e 

o ry  which r i g h t l y  s e ts  ou t to  determ ine th e  le g it im a te  sphere o f p o l i t i c a l  

a u th o r i ty  should  be pow erless to  fo rm ulate  g en era l p r in c ip le s  f o r  th e  guid

ance o f p r a c t ic a l  p o l i t i c s .  In  f a irn e s s  to  W illoughby i t  must be s a id  t h a t  

h is  trea tm en t o f p o l i t i c a l  th eo ry  in  h is  se rio u s  t r e a t i s e s  on e th ic a l  p o l i 

t i c a l  thought i s  f a r  more c o n s is te n t th an  h is  id e a s  in  th e se  a r t i c l e s  on 

th e  s u b je c t ,  f o r  he c o n s is te n t ly  w r ite s  about m a tte rs  th a t  a re  n o t g leaned

96. W illoughby, " P o l i t i c a l  P h ilosophy," Congress o f A rts and S c ien ce , 
U niversal E x p o sitio n . E d ited  by Howard J .  R ogers, S t .  L ouis, 190lJ, V II, 
309-10.

97. W illoughby, "The Value of P o l i t i c a l  P h ilosophy ,"  P o l i t i c a l  S c i
ence Q u a rte rly ,  XV (1900), p . 83.

98. I b i d . ,  p p . 87-95.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

86
from " re a l"  p o l i t i c a l  l i f e  v ia  a n a ly t ic a l  in q u iry .  Indeed , th e  s t a t e  i t 

s e l f ,  i t s  p e rs o n a li ty , and i t s  so v e re ig n ty  a re  concepts and concepts o n ly .

B r ie f  m ention m ight a ls o  be made o f th e  d e f in i t io n s  o f  two p o l i t i c a l  

s c i e n t i s t s  i n  th e  pre-W orld War I  e r a ,  James W. G arner o f th e  U n iv e rs ity  

o f  I l l i n o i s  and Raymond G. G e t te l l  o f  Amherst. Both produced in  1910 books 

w ith  id e n t ic a l  t i t l e s ,  In tro d u c tio n  to  P o l i t i c a l  S c ience , in ten d ed  a s  te x ts  

in  th e  in tro d u c to ry  course  in  p o l i t i c a l  sc ie n c e . G am er p re se n ts  th e  t r a 

d i t io n a l  Germanic d e f in i t io n  o f  p o l i t i c a l  sc ien ce  a s  S ta a tsw issen sc b a ft o r 

a  s tu d y  o f th e  s t a t e .  He says p o l i t i c a l  sc ien ce  "beg ins and ends w ith  th e  

s t a t e . " ^  I t  in c lu d e s , he says—

. . .  an  in v e s t ig a t io n  o f  th e  n a tu re  o f th e  s t a t e  as  th e  h ig h e s t p o l i t i c a l  
agency f o r  th e  r e a l iz a t io n  of th e  common ends o f  s o c ie ty  and th e  fo rm u la tio n  
o f fundam ental p r in c ip le s  o f s t a t e  l i f e j  second, an  in q u iry  in to  th e  n a tu re , 
h is to r y ,  and forms o f  p o l i t i c a l  i n s t i t u t i o n s ;  and t h i r d ,  a  d ed u ctio n  th e re 
from , so f a r  a s  p o s s ib le ,  o f th e  laws of p o l i t i c a l  growth and developm ent.

101G e tte l l  de fin ed  p o l i t i c a l  sc ien ce  a s  th e  "sc ien ce  o f th e  s t a t e . "  I t  i n 

c lu d e s , he a s s e r te d —

. . .  a h i s to r i c a l  su rvey  o f th e  o r ig in  o f th e  s t a t e ,  t r a c in g  th e  beg inn ings 
o f  p o l i t i c a l  l i f e  a s  th e y  emerged from  e a r l i e r  s o c ia l  form s. I t  c o n s id e rs , 
a l s o ,  th e  development o f  th e  s t a t e  a s  i t  evolved from  sim ple to  complex, 
from th e  lo o s e ly  o rgan ized  t r i b a l  horde to  th e  modem s ta t e  w ith  i t s  h ig h ly  
s p e c ia l iz e d  government. Such a  s tu d y  must in c lu d e  n o t on ly  th e  a c tu a l  h i s 
t o r i c  e v o lu tio n  o f th e  s t a t e ,  b u t a ls o  th e  development e f  p o l i t i c a l  id e a s  
and th e o r ie s ,  s in c e  th e y  p o w erfu lly  in flu en c ed  s t a t e  developm ent, e sp e c i
a l l y  a f t e r  man began c o n sc io u s ly  to  d i r e c t  and m odify what was a t  f i r s t  l a r 
g e ly  unconscious grow th. P o l i t i c a l  sc ien ce  must a ls o  analyze th e  funda
m ental n a tu re  o f  th e  s t a t e ,  i t s  o rg a n iz a tio n , i t s  r e la t io n  to  th e  in d iv i -

99. G arner, In tro d u c tio n  to  P o l i t i c a l  S cience , New York, 1910, p . 1 5 .

100. I b id .

101. G e t te l l ,  In tro d u c tio n  to  P o l i t i c a l  S c ience , Boston, 1910, p . 3 .
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du als  t h a t  compose i t ,  and i t s  r e l a t io n  to  o th e r  s t a t e s .  In  a d d i t io n ,  i t  
must d e sc r ib e  modern s t a t e s  a s  th e y  a c tu a l ly  e ^ i s t  and must compare and 
c l a s s i f y  t h e i r  governm ents. F in a l ly ,  p o l i t i c a l  sc ien ce  d e a ls ,  to  a  c e r 
t a i n  d eg ree , w ith  what th e  s t a t e  ought to  b e , w ith  th e  u l t im a te  ends o f  th e  
s t a t e  and th e  p ro p e r fu n c tio n s  o f  i t s  government, • ̂ 02

He th e n  sums up: " I t  i s  th u s  a  h i s t o r i c a l  in v e s t ig a t io n  o f  what th e  s t a t e

has been , an  a n a ly t ic a l  s tu d y  o f what th e  s t a t e  i s ,  and  a  p o l i t i c o - e th i c a l  

d is c u s s io n  o f  what th e  s t a t e  should  b e .  " ^ 3

G ettin g  back to  s p e c i f ic  course  o f fe r in g s  in  th e  le a d in g  u n iv e r s i t i e s ,  

which may be s a id  to  be th e  a c id  t e s t  o f  what p o l i t i c a l  s c i e n t i s t s  tho iigh t 

th e  p rov ince  o f p o l i t i c a l  sc ien ce  to  b e , one f in d s  by 1916 a  number o f  

t re n d s  had s e t  i n .  No lo n g e r  were u n iv e r s i ty  p re s id e n ts  fo rc e d  to  aw ait 

th e  r e tu r n  o f  H errn D oktoren from th e  u n iv e r s i t i e s  on th e  C o n tin en t, b u t 

were a b le  to  r e c r u i t  t h e i r  f a c u l t i e s  from American g radua te  sc h o o ls . The 

cu rricu lu m  o f fe r in g  became more s p e c ia l iz e d  a s  u n iv e r s i ty  en ro llm en t i n 

c re a se d , and th e re  was a  tendency to  u t i l i z e  new approaches to  th e  s tu d y  of 

p u b lic  m a tte rs ,  w ith o u t abandoning th e  t r a d i t i o n a l  c o n s t i tu t io n a l ,  l e g a l i s 

t i c ,  and h i s t o r i c a l  methods a l to g e th e r .  A number o f  p ro fe s so rs  i n i t i a t e d  

such courses a s  " p a r ty  governm ent," " p o l i t i c a l  i n s t i t u t i o n s , "  " p o l i t i c a l  

problem s," and " in te r n a t io n a l  p o l i t i c s . "  There was d e c id e d ly  more concern 

w ith  p r a c t i c a l  government, o r  government a s  i t  a c tu a l ly  o p e ra te s , th an  ever 

b e fo re . The com parative methods became in c re a s in g ly  p o p u la r , w ith  perhaps 

th e  U n iv e rs ity  o f Chicago i n  th e  f o r e f r o n t .  S ta te  and lo c a l  government, 

e s p e c ia l ly  th e  m u n ic ip a lity , were s tu d ie d , and a d m in is tra t io n , n a t io n a l ,  

s t a t e ,  m u n ic ip a l, and even in te r n a t io n a l ,  came under th e  s c i e n t i f i c  s c r u t i -

102. I b id . ,  pp . 3-U.

103. I b i d . ,  p .  U.
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ny o f  s c h o la rs , prompted i n  p a r t  by th e  p o in eer work o f  P ro fe sso r Goodnow 

o f Columbia. One o f th e  more s in g u la r  developments was th e  in c lu s io n  o f 

co u rses  on c o lo n ie s , dependencies, c o lo n ia l  a d m in is tra tio n , and th e  l i k e ,  

b rough t on, no doub t, by th e  American a c q u is i t io n  o f th e  P h ilip p in e s  and 

Hawaii a t  th e  tu r n  o f th e  c en tu ry .

D esp ite  th e se  " ten d en c ie s"  i t  was th e  t r a d i t i o n a l  l e g a l i s t i c  approach 

i n  p o l i t i c a l  sc ien ce  th a t  rem ained dom inant, w ith  th e  h i s t o r i c a l  a  c lo se  

second. The le g ac y  o f Burgess a t  Columbia, "Willoughby's c o n ce n tra tio n  on 

c o n s t i tu t io n a l  and le g a l  q u e s tio n s  a t  Johns Hopkins, B aldw in 's  in f lu e n c e  

a t  T a le , W ilso n 's  a t  P r in c e to n , P a rk in so n 's  a t  W isconsin, among o th e rs ,  

tended to  r e t a in  a  c lo se  t i e  w ith  law . I t  i s  no t in s ig n i f ic a n t  th a t  Bur

g ess , W illoughby, Je ssee  Reeves, Paul S . R einsch, C harles M cllwain, Wool- 

sey , Goodnow, W ilson, Low ell, and W. B. Munro, e i th e r  o b ta in ed  LL. B . 's  o r,, 

a s  i n  W illoughby 's c a se , re ad  law  and passed  s t a t e  b a r  exam inations. In 

deed, some of th e se  in d iv id u a ls  a t  one tim e o r a n o th e r p ra c tic e d  law .

Course o f fe r in g s  between 190li and 1916, th en , underwent s ig n i f ic a n t  

a l t e r a t i o n s ,  th e  g enera l tendency  be ing  l e s s  emphasis upon le g a l  and con

s t i t u t i o n a l  s u b je c ts ,  and more on in te r n a t io n a l  r e la t io n s  and diplom acy, 

s t a t e  and m unicipal governm ents, p o l i t i c a l  p a r t i e s ,  and a d m in is tra t io n . I f  

one co n sid e red , f o r  example, only  those  courses th a t  were l i s t e d  in  c a ta 

logues in  190U b u t were no t l i s t e d  i n  1916 one would d isco v e r th a t  by f a r  

th e  l a r g e s t  ca teg o ry  would be th e  f i e l d  o f p u b lic  law . Taking Columbia a s  

an  example, w ith  th e  re tire m e n t o f  Burgess in  1912 and th e  appointm ent o f  

Goodnow a s  P re s id e n t o f Johns Hopkins in  19lU, t h e i r  c o u rse s , alm ost e n t i r e 

l y  in  th e  f i e l d  o f  p u b lic  law , were om itted  from th e  1916 l i s t i n g .  New 

courses a t  Columbia in c lu d ed  D unning 's American p o l i t i c a l  th e o ry , and sev

e r a l  cou rses o ffe re d  by C harles A. Beard: P a rty  government i n  th e  U n ited
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S ta te s ,  p r in c ip le s  o f p o l i t i c s ,  sem inar in  contem porary p o l i t i c s ,  fo rm ation  

o f  th e  American c o n s t i tu t io n a l  system  and th e  development o f  th e  American 

c o n s t i tu t io n a l  system .-^-^ New courses a t  Harvard in  1916 (compared w ith  

th e  course o f fe r in g s  o f  190U) in c ludes M unicipal a d m in is tra tio n , s t a t e  

government, com parative a d m in is tra tio n , m i l i t a r y  a d m in is tra tio n , modern 

p o l i t i c a l  th e o r ie s ,  and h is to r y  o f p o l i t i c a l  th e o r ie s ,  execu tive  power in  

c e n tr a l  Europe, s e le c te d  to p ic s  in  m unicipal government, s e le c te d  to p ic s  in  

s t a t e  government, governments o f th e  French R epublic and German Empire, Amer

ic a n  i n s t i t u t i o n s ,  f e d e r a l  government, and American c o n s t i tu t io n a l  l a w .^ ^

At th e  American P o l i t i c a l  Science A sso c ia tio n  m eeting a t  B uffa lo  in  

1 9 U  p ro v is io n  was made f o r  th e  appointm ent o f a  Committee on In s t r u c t io n  

i n  Government to  "co n s id e r th e  methods o f te ach in g  and study ing  government 

now pursued in  American sch o o ls , c o lle g e s , and u n iv e r s i t i e s ,  and to  suggest 

means o f  e n la rg in g  and im proving such in s t r u c t i o n ." ^ ^  I n  i t s  p re lim in a ry  

re p o r t  th e  Committee found upon in v e s t ig a t in g  358 c o lle g e s  and u n iv e r s i t ie s  

t h a t  th e  more commonly o ffe re d  cou rses  were:

American Government ( n a t io n a l ,  s t a t e ,  and lo c a l )
In te r n a t io n a l  L a w ..............................................................
G eneral P o l i t i c a l  S c i e n c e ..............................................
Comparative Government  ..................................................
M unicipal Government . . .................................................. ..
C o n s ti tu tio n a l L aw ....................................................... .
Ju risp rudence  ................................................ .......................
Diplomacy  ..................................... ....................... ..

10U. Columb ia  Univer s i t y  B u lle t i n  o f  In fo rm a tio n , H is to ry , Economics, 
and P ub lic  Law, Courses O ffered  by th e  F a c u lty  o f  P o l i t i c a l  Science , An
nouncements, (1916-17), pp . 9-25'T’

105. H arvard U n iv e rs ity  C atalogue, (1916-17), pp . 95-99.

106. "R eport on I n s t r u c t io n  i n  P o l i t i c a l  Science in  C olleges and Uni
v e r s i t i e s , "  P roceedings o f  th e  American P o l i t i c a l  S cience A sso c ia tio n . X 
(1913), 2h9•

,168 i n s t i t u t i o n s  
151 i n s t i t u t i o n s  
lJ ll  i n s t i t u t i o n s  
138 i n s t i t u t i o n s  
1 91 i n s t i t u t i o n s  

63 i n s t i tu t io n s  
55 i n s t i t u t i o n s  
U9 i n s t i t u t i o n s

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

90

P o l i t i c a l  T h eo ries  ..........................................................................  H3 in s t i t u t i o n s  _
P a rty  G overnm ent................................................................................. U2 i n s t i t u t i o n s 1 0 '

A d d itio n a l in fo rm atio n  gained  by  th e  Committee was t h a t  o f th e  3^8 

in s t i t u t i o n s  no few er th an  122 o f fe re d  no in s t r u c t io n  i n  p o l i t i c a l  sc ience  

a t  a l l ,  and th a t  o n ly  t h i r t y - e ig h t  departm ents o f p o l i t i c a l  sc ie n c e  were in  

e x is te n c e  in  th e  U nited S ta te s#  They a ls o  found t h a t  p o l i t i c a l  sc ien ce  in  

th e  v a s t  m a jo r ity  o f schoo ls  was combined w ith  h i s to r y ,  econom ics, socio 

lo g y  o r  some o th e r  s u b je c t ,108 The Committee lam ented th e  f a c t  t h a t  p o l i 

t i c a l  sc ien ce  had no common meaning in  th e  U nited  S ta te s ,  b u t when tim e 

came f o r  g en era l recommendations to  th e  d is c ip l in e  th e  Committee cou ld  do 

l i t t l e  more th a n  to  in d ic a te  t h a t  th e  fo llo w in g  co u rses  should  com prise 

p o l i t i c a l  sc ie n c e : American government (n a t io n a l ,  s t a t e ,  l o c a l ,  and muni

c ip a l ) ,  g en era l p o l i t i c a l _sc ie n c e , com parative government, c o n s t i tu t io n a l  

law , l e g i s l a t i o n  and l e g i s l a t i v e  p ro cedu re , a d m in is tra tiv e  law  and admin

i s t r a t i v e  m ethods, p a r ty  government, c o lo n ia l  government, in te r n a t io n a l  law

107. The rem ainder o f  th e  l i s t  in c lu d e s : Commercial law  (U2 i n s t i t u 
t i o n s ) ,  s t a t e  and lo c a l  government (1*0 ) ,  n a t io n a l  government (39)t sem inar 
(37)t E n g lish  government (3U)» l e g i s l a t i v e  methods and procedure (2 3 ) , co
lo n ia l  government (2 2 ) , n a t io n a l ,  s t a t e ,  lo c a l ,  and m unic ipal (2 0 ) , Roman 
law  (1 7 ) , and s t a t e ,  l o c a l ,  and m unicipal ( 9 ) .  I b id . ,  p . 200.

108. S p e c if ic a l ly ,  th e y  found p o l i t i c a l  sc ie n c e  combined w ith :
H i s t o r y ........................................................................................................... 89 i n s t i t u t i o n s
Economics        22 i n s t i t u t i o n s
Sociology  ..................................................................................................... U in s t i t u t i o n s
H is to ry  and economics       U8 i n s t i t u t i o n s
Economics and s o c io lo g y ..................................................................................i n s t i t u t i o n s
Economics, h i s to r y ,  and so c io lo g y  .................................................   21 i n s t i t u t i o n s
Philosophy  .................................................................................     3 i n s t i t u t i o n s
Economics, h i s to r y ,  and p h i lo s o p h y ................................................... 3 i n s t i t u t i o n s
Economics, h i s to r y ,  and E n g lish   .....................................................  U in s t i t u t i o n s
Economics and E ng lish   ........................................................................... 1 i n s t i t u t i o n
I a t i n .................................................................................................................  1  i n s t i t u t i o n
H is to ry  and d ir e c to r  o f  a t h l e t i c s  .....................................................  2 in s t i t u t i o n s
I b id .
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and diplom acy, elem ents o f law , ju risp ru d e n c e  and j u d i c i a l  p rocedu re , po

l i t i c a l  th e o r ie s ,  c o n s t i tu t io n a l  h is to r y ,  and h is to r y  o f p o l i t i c a l  l i t e r a 

t u r e .10?

The War y ears  saw l i t t l e  o r  no p ro g ress  in  p o l i t i c a l  sc ien ce  programs 

in  th e  le a d in g  u n iv e r s i t i e s .  I n  many departm en ts, in d eed , course  o f fe r in g s  

were c u t back because o f th e  lo s s  o f  f a c u l ty  members to  governm ental s e r 

v ic e  o r because o f th e  d e c lin e  i n  s tu d en t e n ro llm e n t.11^ But i f  th e  d i s c i 

p l in e  marked tim e du ring  th e  War i t  c e r ta in ly  advanced f u l l - s t e p  du rin g  th e  

decade o f th e  1920’s .  This r e s u l te d ,  undoubtedly , from a g en era l in c re a se  

in  u n iv e r s i ty  en ro llm en t, an in c re a se d  p o p u la r i ty  o f p o l i t i c a l  sc ience  

co u rses , and to  a  co n tin u in g  d e p a r tm e n ta liz a tio n  which a llow ed  freedom to  

expand course  o f f e r in g s .  The number o f  Ph. D. 1 s co n fe rre d  in  p o l i t i c a l  s c i 

ence in c re a se d  sh a rp ly . During th e  l8 9 0 's  th e re  were s l i g h t l y  more th a n  

th re e  hundred d o c to ra te s 111 c o n fe rre d  in  th e  s o c ia l  s c ie n c es  and h is to r y ,  

o f  which probab ly  no more th an  a sco re  were in  what would now be recogn ized  

as  p o l i t i c a l  sc ie n c e . By way o f c o n tr a s t ,  a t  Johns Hopkins a lo n e  tw en ty -

109. I b id . ,  p . 255» O ther recommendations th e  Committee made a re :  
Courses in  p o l i t i c a l  sc ien ce  be sep a ra te d  from o th e rs  and th a t  a t  l e a s t  one 
in s t r u c to r  g ive f u l l - t im e  to  i t s  i n s t r u c t io n ,  th a t  a  f u l l  y e a r ’ s course in  
American government be g iven  a s  th e  b a s ic  underg raduate  c o u rse , th a t  com
p a ra tiv e  government be broadened to  in c lu d e  se lf -g o v e rn in g  c o lo n ie s , South 
American r e p u b lic s ,  anu im p o rtan t A s ia t ic  n a t io n s , l e s s  a t t e n t io n  be g iven  
to  governm ental s t ru c tu re  and l e g i s l a t i o n  and more a t t e n t io n  to  a d m in is tra 
t iv e  methods and law  enforcem ent, s tu d e n ts  be encouraged to  p rep are  r e p o r ts  
and surveys on a c tu a l  p o l i t i c a l  c o n d itio n s , and departm ents o f  p o l i t i c a l  
sc ien ce  ad v ise  governm ental o f f i c i a l s .  I b id . ,  pp . 256-66.

110. At Columbia, f o r  example, th e  o f f e r in g  was reduced  from tw en ty - 
n ine cou rses in  1916 to  seven teen  in  1920, and a t  I l l i n o i s  th e  o f f e r in g  was 
reduced from tw e n ty -s ix  to  n in e te e n .

111. Annals o f  th e  American Academy o f P o l i t i c a l  and S o c ia l S c ien ce , 
v o ls .  I  ( J u ly , 1890 to  June, 1891) to XIV (J u ly , 1899 to  December, 1899) .
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11,2seven d o c to ra te s  i n  p o l i t i c a l  sc ien ce  -were c o n fe rred  in  th e  1920 ' s , a t  

Harvard lik e w ise  th e re  were tw enty-seven , a t  Chicago, t w e n t y - s i x , a t  

W isconsin, app rox im ate ly  t w e n t y , a t  I l l i n o i s ,  n i n e t e e n , a n d  a t  P rin ce 

to n , tw e lv e .  ̂ -7

P o l i t i c a l  sc ien ce  f a c u l t i e s  a t  th e  le a d in g  u n iv e r s i t i e s  grew ra p id ly , 

in c re a s in g  i n  some in s ta n c e s  by more th a n  one-hundred p e r c e n t . ,  a s  fo r  ex

am ple, a t  Columbia. By th e  same token , course o f fe r in g s  in  some cases dou

b le d , and became more and more s p e c ia l iz e d . Not u n n a tu ra lly , a f t e r  th e  War 

th e  i n t e r e s t  i n  in te r n a t io n a l  a f f a i r s  in c re a se d  m easurably . For example, 

in  th e  g e n e ra l f i e l d  o f in te r n a t io n a l  law  and r e la t io n s  W isconsin o ffe re d  

seven cou rses  i n  1916 and fo u r te e n  in  1930.^"® At H arvard th e  number o f 

cou rses  in  t h i s  f i e l d  in c re a se d  from th re e  to  n ine d u rin g  th o se  same y e a r s . ^  

At C a lifo rn ia  th e  in c re a se  was from one course  in  1916 to  e lev en  in  1930.^® 
Such co u rses  as  s tu d ie s  in  problems b e fo re  th e  League o f N ations (James T. 

S hotw ell a t  Colum bia), n a tio n a lism  (R upert Emerson a t  H arvard ), F a r E astern  

p o l i t i c s  (F re d e ric  A. Ogg a t  W isconsin), problems o f th e  P a c if ic  a re a  (N.

112. Circulars, (1920-30).

113. H arvard  U n iv e rs ity  C atalogues, (1920-30).
l l i i .  U n iv e rs ity  o f Chicago Annual R e g is te rs , (1920-30).
115. The U n iv e rs ity  o f W isconsin C atalogues, (1920-30).
116. The U n iv e rs ity  o f I l l i n o i s  Annual R e g is te r , (1920-30).
117. C atalogues o f P rin ce to n  U n iv e rs ity , (1920-30).
118. C atalogue,  (1916-17), (1930-31).
119. C atalogue , (1916-17), (1930-31).
12° .  R e g is te r , (1916-17), (1930-31).
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Wing Mah a t  C a l i fo rn ia ) ,  th e  cause o f war (Quincy W right a t  C hicago), a re  

symptomatic o f t h i s  t r e n d  tow ard more s p e c ia l iz e d  s tu d y  o f in te r n a t io n a l  

r e l a t i o n s .  More a t t e n t io n  was devoted to  p o l i t i c a l  th e o ry  th an  ev er b e fo re , 

b u t i t  was la r g e ly  a d e s c r ip t iv e  h is to r y  o f  p o l i t i c a l  though t r a th e r  than  

th e  e a r l i e r  " th e o ry  o f th e  s t a t e . "  For example, a t  I l l i n o i s  th e  o ld e r  

co u rse , n a tu re  o f th e  s t a t e ,  was rep laced  in  th e  1920 ’s by h is to r y  o f p o l i 

t i c a l  th e o r ie s .  The p r in c ip a l  te x ts  used  were D unning's works on th e  h is 

to r y  o f p o l i t i c a l  th e o r ie s  o r  Merriam1 s works on American p o l i t i c a l  th e o ry , 

b o th  o f which a re  la r g e ly  d e s c r ip t iv e  h i s t o r i c a l  w o r k s . T h e r e  was a lso  

in c re a se d  emphasis on p u b lic  a d m in is tra tio n , p o l i t i c a l  p a r t i e s ,  com parative 

government, l e g i s l a t i o n ,  and some in c re a se  i n  th e  s tu d y  o f non-m unicipal 

lo c a l  governm ent. Roman law  and ju r isp ru d e n c e  d e c lin ed  somewhat a s  d id  ad

m in is t r a t iv e  law . C o n s ti tu tio n a l law , on th e  o th e r  hand, re c e iv e d  new em

p h a s is  under th e  le a d e rs h ip  o f Corwin a t  P rin ce to n  and Cushman a t  C o rn e ll.

One o f  th e  more in te r e s t in g  developm ents o f th e  decade was th e  in t r o 

d uc tio n  o f a  course  a t  th e  U n iv e rs ity  o f  Chicago, n o n -ra tio n a l types o f po

l i t i c a l  a c t io n ,  by P ro fe sso r  Harold L assw ell and th e  r a th e r  in te n s iv e  s tu 

d ie s  th e re  o f p o l i t i c a l  p a r t i e s ,  e le c t io n s ,  and v o tin g  beh av io r tinder Mer— 

riam , H arold  F . G o sn e ll, and v i s i t i n g  p ro fe s so r  R obert M ichels. A few p o l i 

t i c a l  s c i e n t i s t s  began to  see  in  t h i s  decade th e  im portance o f psychology to  

p o l i t i c a l  s c ie n c e , a s  w e ll a s  so c io lo g y  and o th e r  " re la te d "  d i s c ip l in e s .1 2 2

D uring th e  1 9 2 0 's  p o l i t i c a l  s c i e n t i s t s  con tinued  to  examine th e  p ro p er 

domain o f  th e  d i s c ip l in e ,  b u t l e s s  and l e s s  a u th o r i t a t iv e ly .  They seemed to

121. C harles E. Merriam, A H is to ry  o f  American P o l i t i c a l  T h eo rie s ,
New York, 1903} and American P o l i t i c a l  Id e a s , New York, 1920.

122. Merriam, "The P re se n t S ta te  o f th e  Study o f P o l i t i c s ,"  The Amer
ic a n  P o l i t i c a l  Science Review, XV (1921), 173-85. -------------
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be le s s  concerned -with d ra f t in g  a  f i n a l  d e f in i t io n  o f  p o l i t i c a l  sc ien ce  

th a n  -with e x p lo rin g  th e  p o s s i b i l i t i e s  o f a  b ro ad e r and more in c lu s iv e  r e l a 

t io n s h ip  w ith  a l l i e d  d i s c ip l in e s .  The r e a l i z a t io n  th a t  th e  h e a lth  o f p o l i 

t i c a l  sc ien ce  depends upon th e  w e ll-b e in g  of o th e r  s o c ia l  sc ie n c es  le d  many 

sch o la rs  to  seek  in te r d i s c ip l in a r y  s tu d ie s .  The S o c ia l Science R esearch 

C ouncil was e s ta b lis h e d  e a r ly  in  th e  decade to  h e lp  accom plish t h i s  g o a l. 

Moreover, a s  more and more p o l i t i c a l  s c i e n t i s t s  broke w ith  th e  t r a d i t i o n a l  

l e g a l i s t i c ,  fo rm al, and d e s c r ip t iv e  p a s t  th e y  became more and more concern

ed w ith  m ethodology. One might even suggest th a t  many of them were obsessed  

w ith  th e  s u b je c t  o f  method to  be u t i l i z e d  by th e  d is c ip l in e ,  th e  g en era l 

consensus o f th e  in n o v a to rs  being  th a t  p o l i t i c a l  sc ien ce  should  em ulate th e  

p h y s ic a l sc ien ces  and th e re fo re  become more " r e a l i s t i c . "  Indeed , th e re  was 

a  g en era l f e e l in g  o f em barrassment t h a t  th e  p h y s ic a l sc ien ces  had fo rg ed  

ahead w hile  p o l i t i c a l  sc ien ce  had p ro g ressed  l i t t l e  i f  a t  a l l .

C harles E . Merriam, one o f  th e  le a d e rs  o f th e  group th a t  wanted to  

abandon th e  t r a d i t i o n a l  approach , recommended le s s  form al s tudy  and more a t 

te n t io n  to  " p o l i t i c a l  b e h a v io r ." ^ *  He emphasized th e  r e la t io n  between po

l i t i c s  and s t a t i s t i c s ,  and saw th e  need f o r  g re a te r  c o lla b o ra t io n  among th e  

s o c ia l  s c i e n t i s t s .  He urged an  in te g r a t io n  o f  a l l  th e  s o c ia l  s c ie n c e s , say

in g , "one o f th e  g re a t t ra g e d ie s  o f our age i s  th e  h ig h  s p e c ia l iz a t io n  o f  

knowledge and th e  la c k  o f u n i ty  in  c e n t r a l  wisdom."12^ H e-$elt t h a t  p o l i t i -

123 . See, f o r  example, W. B. Monro*s p r e s id e n t i a l  a d d re ss , "Physics 
and P o l i t i c s —An Old Analogy R evised ,"  The American P o l i t i c a l  Science Re
view , m i  (1928) ,  1- 11 .

121*. Merriam, "P rogress in  P o l i t i c a l  R esearch ," The American P o l i t i 
c a l  Science Review, XX (1926), 7 .

12^ . I b i d . ,  p . 12.
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c a l  sc ien ce  was f a r  beh ind  o th e r  d is c ip l in e s  i n  th e  c o l le c t io n  and c l a s s i 

f i c a t io n  o f m a te r ia l ,  and he o ffe re d  th e se  su g g estio n s  to  th e  d i s c ip l in e :

1 .  More adequate  equipment f o r  th e  c o l le c t io n  and a n a ly s is  o f  p o l i t i 
c a l  m a te ria l*

2 .  More adequate  o rg a n iz a tio n  o f th e  p o l i t i c a l  prudence o f ou r p ro fe s 
s io n .

3 .  B roader u se  o f  in s tru m en ts  o f  o b se rv a tio n  i n  s t a t i s t i c s  and o f th e  
a n a ly t ic a l  tech n iq u e  and r e s u l t s  o f psychology; and c lo s e r  re g a rd  to  and 
r e la t io n s  w ith  th e  d is c ip l in e s  o f  geography, e th no logy , so c io lo g y , and so
c i a l  psychology.

U. More adequate  o rg an iza tio n - o f  our te c h n ic a l  re so u rc e s , and i t s  co
o rd in a tio n  w ith  o th e r  and c lo s e ly  a l l i e d  f i e ld s  of i n q u i r y . 1*6

The c o n c e n tra tio n  on methodology i s  v e ry  w e ll i l l u s t r a t e d  by a  s e r ie s  

o f conferences h e ld  beginn ing  in  1923 w ith  th e  b le s s in g s  o f th e  American 

P o l i t i c a l  Science A sso c ia tio n . The sta tem en t o f  th e  Chairman of t h i s  Na

t io n a l  Conference on th e  Science o f P o l i t i c s  w i l l  i l l u s t r a t e :

I t  i s  th e  fu n c tio n  o f  p o l i t i c a l  sc ien ce  to  p rov ide  /the/ sc ien ce  o f  po
l i t i c s .  Those i n  charge o f p u b lic  a f f a i r s  r a r e ly  have th e  tim e and oppor
t u n i ty  f o r  p o l i t i c a l  re s e a rc h . This throw s th e  burden p r im a r i ly  upon th e  
te a c h e r  and s c h o la r .  There i s  a  co n sid e rab le  body o f l i t e r a t u r e  produced 
by t h i s  group, b u t most o f i t  i s  h i s t o r i c a l  and d e s c r ip t iv e ,  and v e ry  l i t 
t l e  o f i t  i s  a n a ly t ic a l  and s t a t i s t i c a l .  O bviously th e re  can be no r e a l  
sc ien ce  o f  p o l i t i c s  u n t i l  we have developed a f a c t - f in d in g  tech n iq u e  th a t  
w i l l  produce an  adequate  b a s is  f o r  sound g e n e ra liz a tio n *  This r a i s e s  prob
lems o f method and tech n iq u e , b o th  in  f in d in g  th e  f a c t s  and in  drawing con
c lu s io n s . U n til  th e se  problems a re  more v ig o ro u s ly  and s u c c e s s fu lly  a t ta c k 
ed , p o l i t i c a l  sc ien ce  cannot make any s u b s ta n t ia l  c o n tr ib u tio n  to  th e  suc
cess  o f  ou r p o l i t i c a l  d e m o c r a c y .1^7

These conferences were h e ld  in  1923, 192U, and 192?, and in  th e  fo llow 

in g  th re e  y e a rs  were h e ld  i n  connection  w ith  th e  annual m eetings o f th e  As

s o c ia t io n .  I n te r e s t in g ly  enough, th e re  were no round ta b le  conferences on

126. M erriam, "The P re se n t S ta te  o f th e  Study o f P o l i t i c s , "  The Amer 
ic a n  P o l i t i c a l  Science Review, XV (1921), 181;.

127. A rnold B. H a ll, " In tro d u c tio n  to  R eports o f th e  N a tio n a l Confer
ence on th e  Science o f P o l i t i c s , "  I b i d . ,  XVIII (1921;), 119-20.
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p o l i t i c a l  th e o ry , a s  such, b u t th e re  was one on "psychology and p o l i t i c a l  

s c ie n c e .1'-*-̂  The members, re p re se n tin g  a  s u b s ta n t ia l  segment o f  th e  po

l i t i c a l  sc ien ce  f r a t e r n i t y ,  seemed to  reg a rd  p o l i t i c a l  th e o ry  a s  som ething 

t h a t  must a u a i t  th e  f u l l e s t  c o l le c t io n  o f d a ta , o r  what a  r e c e n t  w r i te r  

c a l l s  th e  e m p ir ic a l—h y p o th e tic a l  method. ̂ 9  This i s ,  o f c o u rse , analogous 

to  th e  method used  i n  th e  p h y s ic a l s c ie n c e s , so popu lar in  th e  s o c ia l  s c i 

ences in  t h i s  p o st-w ar e ra .

Not a l l  p o l i t i c a l  th e o ry  o f th e  1920 's  was o f t h i s  n a tu re ,  however,
*

because th e  o ld e r  t r a d i t i o n  o f  th e  founding f a th e r s  co n tin u ed , a lthough  i t  

was d e f in i t e ly  i n  th e  m in o r ity  now. W illoughby, a s  i s  seen  elsew here , s t i l l  

employed th e  d ed u ctiv e  method i n  h is  th e o r e t ic a l  w orks, a s  d id  G am er and 

a  few o th e r s .  The h i s to r i c a l - d e s c r ip t iv e  approach  s tim u la te d  by Dunning 

e a r l i e r  i n  th e  cen tu ry  dom inated th e  approach to  p o l i t i c a l  th e o ry  w r it in g . 

T his shou ld  n o t be in te r p r e te d  to  mean th a t  th e re  was g re a t and s p i r i t e d  

d is c u s s io n  during  t h i s  e ra  on th e  r e l a t i v e  m e rits  o f  th e  th re e  approaches 

to  th e o ry . There was, to  be s u re ,  a  s h o r t  b u t s p i r i t e d  d is c u s s io n  o f p lu 

ra lis m  v e rsu s  th e  t r a d i t i o n a l  a n a ly t ic a l  th e o ry  o f th e  s t a t e .  T h is i s  

t r e a te d  in  a n o th e r  p la ce  i n  t h i s  work, f o r  W illoughby ro se  to  defend  th e  

a n a ly t ic a l  p o s i t io n ,  b u t he was v i r t u a l l y  a lo n e  i n  h is  s ta n d . A g en era l 

su rvey  o f  th e  d is c u s s io n  th a t  went on among p o l i t i c a l  s c i e n t i s t s  a s  to  th e  

domain o f th e  d is c ip l in e  d u rin g  th e  post-w ar decade would seem t o  p o in t in  

th e  g e n e ra l d i r e c t io n  o f accep tan ce  o f M erriam 's d e f in i t io n  o f p o l i t i c a l  

sc ie n c e  a s  " th e  s t a t i s t i c a l  and q u a n t i ta t iv e  a n a ly s is  o f th e  phenomena o f

128. O thers were: C iv il  s e r v ic e ,  p u b lic  f in a n c e , l e g i s l a t i o n ,  p o l i t i 
c a l  s t a t i s t i c s ,  p u b lic  law , nom inating  methods and in te r n a t io n a l  o rg an iza 
t i o n .

129. Thomas P . Jen k in , The Study o f P o l i t i c a l  Theory, Garden C ity .
New York, 1955, p p . 15 -21 .

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

97

p o l i t i c s  so t h a t  p o l i t i c a l  a c tio n  may be based  a s  f a r  a s  p o s s ib le  on s c i 

e n t i f i c  ev idence r a th e r  th an  upon p e rso n a l op in ion  and j u d g m e n t . "3-30

130. L. L. T hurstone, "Round Table on P o l i t i c s  and Psychology," 
The American P o l i t i c a l  Science Review, XIX (192S0, 110.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

n

Chapter I I I

INTELLECTUAL INFLUENCES ON WILLOUGHBY'S THOUGHT

I t  i s  indeed d i f f i c u l t  to  t r a c e  w ith  ex ac tn ess  th e  i n t e l l e c t u a l  i n f l u 

ences th a t  a re  b rought to  b ear upon a  p a r t i c u la r  s c h o la r , and i t  i s  perhaps 

even more d i f f i c u l t  to  a sc r ib e  to  a  p a r t i c u la r  thought a  p a r t i c u la r  source* 

I t  i s  r e l a t iv e ly  easy  now, o f  co u rse , to  see  P la to 's  in f lu e n c e  upon A ris 

t o t l e ,  A r i s t o t l e 's  in flu en c e  upon Thomas A quinas, o r  H eg e l's  in f lu e n c e  upon 

l& rxj however, t r a c in g  th e  sources o f  W illoughby 's th e o r ie s  i s  b e se t  w ith  

problems which undoubtedly  do n o t e x is t  in  th e  same magnitude when d e a lin g  

w ith  th o se  o f b e t t e r  known p o l i t i c a l  th e o r is ts *  F i r s t  o f a l l ,  W illoughby 

i s  a  re c e n t f ig u re  who l iv e d  in  tim es n o t s u f f i c i e n t ly  d i s ta n t  f o r  unques

tio n a b ly  c o rre c t a n a ly s is ,  and secondly , th e re  were c ro s s -c u r re n ts  o f  th e 

o r ie s  in  W illoughby 's e ra  to  an e x te n t t h a t  p robab ly  d id  n o t e x is t  in  p re 

v ious e r a s .  His was an  e ra  o f  change, when o ld  th e o r ie s  were undergoing 

se r io u s  q u estio n in g  and new th e o r ie s  were b e in g  o ffe re d  as  rep lacem en ts.

D esp ite  th e  d i f f i c u l t i e s ,  i t  w i l l  be u s e fu l to  a ttem p t to  p o in t to  th e  

more s ig n if ic a n t  in f lu e n c e s  on W illoughby 's th in k in g , f o r  by  so doing a d d i-

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

99

t io n a l  l i g h t  w i l l  be thrown on h is  own th e o r ie s .  An a n a ly s is  o f  h is  works 

w i l l  show two prim ary sources o f  h is  th e o r ie s  and a  m uster o f  secondary in 

f lu e n c e s . The bu lk  o f th e  m a te r ia l of t h i s  c h a p te r  i s  devoted to  a  consid 

e ra t io n  o f th e  prim ary  so u rc es , t h a t  i s ,  t h e ■i d e a l i s t i c  e th ic a l  th e o r ie s  o f  

T . H. Green, and th e  a n a ly t ic a l  ju risp ru d en ce  o f John A u stin . B efore going 

in to  th e s e ,  however, th e  secondary in f lu e n c e s  should  be co n sid e red , f o r  

th ey  w i l l  n o t e n t a i l  th e  d e ta i le d  a n a ly s is  t h a t  th e  o th e rs  w i l l  r e q u ir e .

F i r s t  o f  a l l ,  i t  should be noted  th a t  W illoughby’ s fo rm al educa tion  

occurred  a t  a tim e when th e  u n iv e r s i ty  was beg inn ing  t o  re p la ce  th e  t r a d i 

t io n a l  c o lle g e ; th e  s c i e n t i f i c  method was beg inn ing  to  rep lace  th e  p h ilo so 

p h ic a l ;  th e  Germanic id e a ls  o f educa tion  were b eg in n ig  to  re p la c e  th e  t r a 

d i t io n a l  E n g lish ; and n a t io n a l i s t i c  id e a l s  were paramount over p a r t i c u la r 

i s t i c  ones. For W illoughby p e rso n a lly  t h i s  meant l e s s  emphasis on c l a s s i 

c a l  Greek and L a tin , more emphasis on re s e a rc h  and w r i t in g ,  th e  sem inar 

method o f in s t r u c t io n ,  s c i e n t i f i c  a n a ly s is  r a th e r  th an  p h ilo so p h ic a l specu

la t i o n ,  and a  n a t io n a l  a s  opposed to  a s e c t io n a l  view o f American p o l i t i c s .

Two o f  W illoughby 's p r in c ip a l  p ro fe s so rs  were German t r a in e d ,  and th e  

o th e r was a  Johns Hopkins Ph. D. tho rough ly  schoo led  i n  th e  German method. 

H erbert B . Adams s tu d ie d  a t  H eidelberg  under T re itsc h k e  and B lu n ts c h li ,  and 

brought back to  Johns Hopkins th e  sem inar method o f s tu d y , i n  which he a t 

tem pted to  em ulate th e  methods o f th e  p h y s ic a l sc ien ces  in  h i s to r i c a l  s tu 

d ie s .  R ichard  T. E ly  a ls o  s tu d ie d  a t  H eidelberg , re c e iv in g  h is  d o c to ra te  

in  1879 from  th a t  i n s t i t u t i o n .  John F ra n k lin  Jameson re c e iv e d  h is  d o c to r

a te  from Johns Hopkins i n  1882. I t  was p ro b ab ly  Adams who e x e r ted  th e  most 

in flu en ce  upon W illoughby. He d ire c te d  h is  d i s s e r t a t io n ,  and u n t i l  1902 

was th e  chairm an o f th e  H is to ry  D epartm ent, i n  which W illoughby was employ

ed . To be su re , none o f th e se  sch o la rs  was a  p o l i t i c a l  t h e o r i s t ,  a lth o u g h
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i t  i s  l i k e l y  t h a t  B lu n ts c h l i ' s  id e a s  on th e  s t a t e  were b rough t to  W illough

by* s a t t e n t io n  by Adams, and W illoughby’ s  f i r s t  co u rses  on p o l i t i c a l  p h i l 

osophy were based  upon B lu n ts c h li  * s Theory o f  th e  S ta te * A lthough W lllo u ^ i-  

by  l a t e r  r e je c te d  some o f B lu n ts c h l i 's  id e a s ,  such a s  th e  o rg an ic  th e o ry  o f  

th e  s t a t e ,  he d id  r e t a in  th e  r a th e r  m y s tic a l concept o f th e  s t a t e  which 

B lu n ts c h l i  and o th e r  German sch o la rs  expounded; a s  f o r  example, th e  th e o ry  

th a t  h o ld s  th e  s t a t e  to  be som ething more th a n  th e  sum t o t a l  o f  in d iv id u a ls  

who a re  i t s  p a r t s ,  i t  has a  p e r s o n a l i ty  and a  w i l l  o f  i t s  own, and l i b e r t y  

i s  som ething w il le d  by th e  s t a t e  and n o t in n a te  i n  man o r na tu re*

Willoughby’s c o lle ag u es  b o th  a t  Johns Hopkins and o th e r  u n iv e r s i t i e s ,  

such a s  Frank Goodnow, A* Lawrence L ow ell, John W* B urgess, W. A. Dunning, 

Jacob H o llan d er, John H* L a tan e , and John M artin  V incen t, were p ro d u c ts  o f  

t h i s  new u n iv e r s i ty  s p i r i t  to  a  rem arkable degree in s p ire d  b y  German u n i -  . 

v a r s i t y  models* S p e c ia l iz e d  s tu d y , sy stem a tic  th o roughness, and a  p ro fe s 

s io n a l  p r id e  in  t h e i r  d is c ip l in e  c h a ra c te r iz e d  th e  a t t i t u d e s  o f  th e se  scho

la r s *

Ranging more w ide ly , however, one can see  i n  W illoughby 's p o l i t i c a l  

and j u r i s t i c  th e o r ie s  th e  in f lu e n c e  o f Georg J e l l in e k ,  John I f a r s h a ll ,  Thom

a s  Hobbes, Jeremy Bentham, Jean  Jacques Rousseau, Tmmmnel K an t, and Georg 

H egel. Georg Je llin ek *  s concep t o f a  l e g a l ly  om nipotent s t a t e ,  th e  on ly  

l im i t a t i o n  on i t s  a u th o r i ty  b e in g  th a t  o f  " a u to - l im i ta t io n ; ’' th e  r a t io n a l 

ism  o f  C h ief J u s t ic e  M arsh a ll, who n ev er w rote a  d e c is io n  w ith  which W il

loughby d isag ree d ; th e  s e p a ra tio n  o f  law  and m orals th a t  c h a ra c te r iz e  th e  

works o f  Hobbes and Bentham (who a re  p re c u so rs  o f  A u s tin ); th e  m y s tic a l 

"g e n e ra l w i l l"  o f Rousseau; th e  id e a lism  o f  K ant, and th e  n a tio n a lism  o f 

Hegel a r e  a l l  to  be found a t  l e a s t  i n  m ina tu re  i n  W illoughby’ s  th e o r ie s*  

W ith some ex cep tio n s  he q u o tes  th e  works o f  th e s e  w r i te r s  w ith  ap p ro v a l,
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a lth o u g h  i n  f a i r n e s s  to  W illoughby some o f th e se  ex cep tio n s  a re  s i g n i f i 

cant*

W illoughby was an  a v id  re a d e r  (a  s tu d e n t r e c a l l s  t h a t  h is  b ib l io g r a 

phy f o r  a  s in g le  le c tu r e  would o f te n  in c lu d e  a s  many a s  tw en ty  s u b s ta n t ia l  

works) who drew from many sou rces  i n  c o n s tru c tin g  h is  theory*  He cannot 

w ith  j u s t i c e  be term ed a  K an tian , an  H egelian , an  A r i s to te l ia n ,  a Rous- 

sea u ia n , a  Hobbesian, o r  any such c l a s s i f i c a t i o n  t h a t  would ten d  to  be con

f in in g *  He sipped  o f  some -nd drank deep ly  o f o th e r s ,  b u t he never swal

lowed whole any man* s com plete theory* I n  t h i s  sense  he was an  e c l e c t i c ,  

s e le c t in g  t h a t  p o r tio n  o f a  th e o ry  th a t  seemed to  him t r u e  and r e je c t in g  

a l l  e lse *  In  same in s ta n c e s ,  a s  s h a l l  be re v e a le d  i n  l a t e r  c h a p te rs , t h i s  

made f o r  in c o n s is te n c y  and c o n tra d ic t io n  i n  h is  th o u g h t. I n  any ev en t 

what emerged was d i s t i n c t l y  W iUoughbian i n  th e  sense t h a t  fo r  t h e  f i r s t  

tim e th e s e  id e a s  were assem bled and p re sen te d  i n  a s in g le  form*

The n e a re s t  t h a t  W illoughby came to  a s c r ib in g  t o  th e  th e o r ie s  o f s in 

g le  w r i te r s  was h is  accep tance  o f th e  e th ic a l  th e o r ie s  o f  Thomas w m  Green 

and th e  j u r i s t i c  th e o r ie s  o f  John A u stin , b u t even h e re  i t  i s  n o t t o t a l  a c 

c ep tan ce , b u t ju d ic io u s  s e le c t io n .  The purpose o f th e  rem ainder o f  t h i s  

c h ap te r  i s  b r i e f l y  to  summarize th e se  two t r a i n s  o f  tho u g h t so t h a t  Wil

loughby* s th e o r ie s  w i l l  have a  p h ilo so p h ic a l s e t t in g *  A lthough th e  f i n a l  

a p p ra is a l  o f  Willoughby* s though t w i l l  be  delayed  u n t i l  th e  conclud ing  chap

t e r  th e re  w i l l  be a t  l e a s t  a  t e n ta t iv e  c r i t iq u e  of t h i s  p h ilo so p h ic a l i n 

flu e n c e  on h i s  though t a t  th e  co n clu sio n  o f  th e  p re s e n t chapiter*

Thomas H i l l  Green’ s  e th ic a l  tho u g h t i s  found e s s e n t i a l ly  i n  h is  Pro

legomena to  E th ic s ,^- and h is  p o l i t i c a l  th e o r ie s  a re  found i n  th e  Work* o f

1* E d ited  by A* C. B rad ley , Oxford a t  th e  Clarendon P re s s , 188U*
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Thomas p -m  Green. 2 Green^ was born  A p ril 7 , 1836, in  th e  West R id ing  of 

Y orkshire in  th e  v i l la g e  of B irk in . His f a th e r ,  V alen tine  Green, was re c 

t o r  th e r e .  Green -was educated a t  Rugby, and a t  B a l l io l  C ollege which he 

en te red  in  1855* In  i860 he was appoin ted  to  le c tu re  a t  B a l l io l  and was 

e le c te d  a  fe llo w  of th e  C o llege, and in  1870 became a  t u to r  a t  Oxford, 

te ach in g  philosophy, s p e c i f ic a l ly  le c tu r in g  on e th ic s ,  lo g ic ,  and metaphy

s ic s  o f A r i s to t le ,  on P la to , and th e  h is to r y  of e a r ly  Greek p liilosophy .

R. L. N e ttle sh ip  has t h i s  to  say  on th i s  phase o f Green’ s endeavors:

The th e o ry  o f l i f e  which found i t s  f i n a l  expression  in  A r is to t le  appea l
ed to  him on i t s  own m e r its , because i t  was based s u b s ta n t ia l ly  upon the  
same p r in c ip le s  a s  h is  own; th e  p r in c ip le  th a t  the  h ig h e r o r r a t io n a l  na
tu re  in  man i s  t h a t  in  which th e  im pulse to  knowledge and th e  im pulse to  
s o c ie ty  have t h e i r  common ro o t;  t h a t  th i s  i s  what makes him most t r u l y  man 
and most l ik e  God; and th a t  to  promote th e  growth o f t h i s  n a tu re  i s  the  
h ig h e s t s e rv ic e  th a t  he can ren d e r h is  fe llo w -« en .k

D esp ite  h is  i n t e r e s t  in  Greek ph ilosophy , N e ttle sh ip  say s , " i t  was in  

th e  ex p o sitio n  and c r i t ic i s m  o f th e  E nglish  ph ilosophy  o f th e  sev en teen th  

and e ig h te en th  c e n tu r ie s  th a t  he made h is  c h ie f  and most c h a r a c te r i s t ic  

c o n tr ib u tio n  to  th e  cause o f p h ilo so p h ic a l ed u ca tio n , a s  he conceived i t . "5 

In  Ju ly , 1871, Green m arried  C h a r lo tte  Symonds, and th e re  were no c h ild re n  

o f t h i s  u n io n . In  1878 he ob ta ined  th e  p o s it io n  o f th e  Whyte’ s P ro fe sso r

2. This i s  a three-volum e work, and s p e c i f ic a l ly  h is  p o l i t i c a l  id eas  
a re  found in  volume I I ,  " P r in c ip le s  of P o l i t i c a l  O b lig a tio n ,"  p p . 335-553j 
volume IH, "Four L ectures on th e  E ng lish  Commonwealth," p p . 277-361;} arid 
a ls o  in  volume I I I ,  "L ib e ra l L e g is la tio n  and Freedom of C o n tra c t,"  pp . 365- 
386. This Works b ea rs  th e  p la c e  and da te  o f p u b lic a tio n  o f New York, 1906 
and i s  e d ite d  by  R. L. N e tt le s h ip .

3. The b io g ra p h ic a l m a te r ia l  he re  i s  taken  from N e tt le s h ip , "Kemoir," 
Works,  I I I ,  x i - c l x i .

U. I b id . ,  p .  I x x i .

5* I b i d . ,  p . I x x i i .
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sh ip  o f  Moral P h ilosophy a t  Oxford U n iv e rs ity , and in  th e  fo llo w in g  y ear 

d e liv e re d  h is  le c tu r e s  on ’’The P r in c ip le s  o f  P o l i t i c a l  O b lig a tio n ,"  w ith  

which th e  s tu d en t o f  p o l i t i c a l  th e o ry  i s  most in te r e s t e d .  Green d ied  March 

26, 1882 ,  a t  th e  r e l a t i v e  young age, even f o r  th a t  day, o f f o r ty - s ix .

In  h is  "L ectu res  on th e  P r in c ip le s  o f  P o l i t i c a l  O b liga tion" Green s e ts  

out t o ,  a s  he say s , "co n s id e r th e  m oral fu n c tio n  o r o b je c t served  by law , 

o r by th e  system  of r ig h t s  and o b lig a tio n s  which th e  s t a t e  e n fo rces , and 

in  so doing to  d isco v e r th e  t ru e  ground o r  j u s t i f i c a t i o n  f o r  obedience to  

law ."^  T his " tru e  ground" was n o t ,  Green b e lie v e d , to  be  found in  a  con

t r a c t  e n te re d  in to  by in d iv id u a ls ,  th e  f a l l a c y  o f such a th e o ry  be ing  i l 

lu s t r a te d ,  he b e lie v e d , in  S p in o za 's  th in k in g . On t h i s  he e la b o ra te s :

The c a rd in a l  e r r o r  o f  S p in o za 's  'P o l i t i c '  i s  the  adm ission  o f th e  pos
s i b i l i t y  o f  a  r ig h t  i n  th e  in d iv id u a l a p a r t  from l i f e  in  s o c ie ty , a p a r t  
from th e  re c o g n itio n  by members o f  a  s o c ie ty  o f  a  c o r r e la t iv e  c la im  upon 
and d u ty  to  each o th e r ,  a s  a l l  in te r e s te d  i n  one and th e  same good. The 
e r ro r  was th e  e r ro r  o f h is  tim e , b u t w ith  Spinoza i t  was confirm ed by h is  
r e je c t io n  o f f i n a l  c a u se s . The t r u e  concep tion  o f ' r i g h t '  depends on th e  
concep tion  o f th e  in d iv id u a l a s  b e in g  what he r e a l l y  i s  in  v i r tu e  o f a  
fu n c tio n  which he has to  f u l f i l l  r e l a t iv e  to  a c e r ta in  end , th a t  end b e in g  
th e  common w ellb ein g  o f a  s o c ie ty .7

Another c o n tra c t  w r i te r  th a t  f a i l e d  i n  th e  a ttem p t to  t i e  p o l i t i c a l  o b l i 

g a tio n  to  a c o n tra c t  was Hobbes, having  d e a l t  more, says Green, i n  f i c t i o n  

than  i n  f a c t .  S p e c if ic a l ly  on Hobbes, Green says:

Not o n ly  i s  the  su p p o s itio n  o f th e  d ev o lu tio n  of w i l l s  o r  powers on a  
sovereign  by  a  covenant h i s t o r i c a l l y  a  f i c t i o n  (about t h a t  no more need be 
s a id ) j  th e  n o tio n  o f an o b lig a tio n  to  observe t h i s  covenan t, a s  d i s t i n c t  
from a com pulsion, i s  in c o n s is te n t  w ith  th e  su p p o s itio n  th a t  th e re  i s  no 
r i ^ i t  o th e r  th an  power p r io r  to  th e  a c t  by which th e  so v ere ig n  power i s

6 . Green, Works,  I I ,  335.

7 . I b i d . ,  p .  362.
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e s ta b l is h e d . I f  th e r e  i s  no such r ig h t  a n tec e d en t t o  th e  e s ta b lish m e n t o f  
th e  so v ere ig n  power, n e i th e r  can  th e r e  be any  a f t e r  i t s  e s ta b lish m e n t ex
c e p t i n  th e  sense o f  a  power on th e  p a r t  o f  in d iv id u a ls  which th e  sover
e ig n  power enab les them  to  e x e r c is e . 0

L ikew ise, Green d isap p ro v es  o f  L o ck e 's  th e o ry  o f p o l i t i c a l  o b lig a t io n , bas

in g  i t  a s  he does on a  c o n tr a c t .  With p a r t i c u la r  re fe re n c e  to  L ocke 's  

r ig h t  o f  re v o lu tio n , Green say s:

I f  th e  a u th o r i ty  o f  any  government—i t s  c la im  on our obedience—i s  h e ld  
t o  be d e riv ed  n o t from  an  o r ig in a l  covenan t, o r  from any covenan t, b u t from 
th e  fu n c tio n  which i t  se rv es  i n  m a in ta in in g  th o se  c o n d itio n s  o f  freedom 
which a re  co n d itio n s  o f  th e  m oral l i f e ,  th e n  no a c t  o f  th e  people in  revo 
c a tio n  o f a  p r io r  a c t  need be reckoned n e ce ssa ry  to  j u s t i f y  i t s  d is so lu 
t i o n .  I f  i t  ceases  t o  se rv e  t h i s  fu n c tio n , i t  lo s e s  i t s  c la im  on our obe
d ie n c e .9

Green a ls o  f e e l s  t h a t  Rousseau f a i l s  to  prove t h a t  p o l i t i c a l  o b lig a 

t i o n  a s  based  on consen t i s  v a l id .  A lthough he adm its  t h a t  Rousseau i s  

more c o n s is te n t  th a n  o th e rs  who advance t h i s  th e o ry , " h is  r e s u l t , "  Green 

s a y s , "shows th e  h o p e lessn ess  o f  th e  a tte m p t. To th e  c o n s is te n cy  o f h is  

th e o ry  he s a c r i f i c e s  every  c la im  to  r ig h t  on th e  p a r t  o f  any s t a t e  excep t 

one i n  which th e  whole body o f c i t iz e n s  d i r e c t ly  l e g i s l a t e s ,  i .  e .  on th e  

p a r t  o f  n e a r ly  a l l  s t a t e s  th e n  o r  now in  e x is te n c e ; . . .  F u r th e r

more, Green f e e l s  th a t  Rousseau, more th a n  any  o th e r  th e o r i s t—

• . . gave t h a t  c a s t  to  th e  d o c tr in e  o f  th e  o r ig in  o f  p o l i t i c a l  o b lig a t io n  
i n  c o n tr a c t ,  i n  which i t  b e s t  le n d s  i t s e l f  to  th e  a s s e r t io n  o f r ig h t s  a p a r t  
from  d u tie s  on th e  p a r t  o f  in d iv id u a ls ,  i n  o p p o s itio n  t o  th e  c o u n te r  f a l 
l a c y  which c la im s r ig h t s  f o r  t h e  s t a t e  i r r e s p e c t iv e  o f i t s  f u l f i l lm e n t  o f  
i t s  fu n c tio n  a s  sec u rin g  th e  r ig h t s  o f  in d iv id u a ls .

8 . I b i d . , P . 369.

9 . I b i d . , P . 38U.

1 0 . I b i d . , P . 396. 11 . I b i d . ,  p .  37U.
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Green f in d s  th a t  a l l  th e  c o n tra c t  -w riters—Hooker, G ro tiu s , Hobbes, 

Locke, Rousseau, and Spinoza—though th e y  nay d i f f e r  i n  some p a r t i c u la r s ,  

a r e  a l l  i n  agreem ent on c e r t a in  b a s ic  assum ptions: Men f i r s t  l i v e  in  a

s t a t e  o f n a tu re  which i s  governed by th e  law o f n a tu re ; th a t  in  t h i s  s t a t e  

o f  n a tu re  a l l  men a re  somehow f r e e  and  equal; because o f many inconveniences 

th e y  c o n tra c t  w ith  each o th e r  to  e s ta b l i s h  a  government, a  covenant which 

th e y  a re  o b lig ed  by th e  law  o f n a tu re  to  observe; and ou t o f  t h i s  covenant 

th e  o b lig a t io n  to  obey th e  powers th a t  be a r i s e s . T h e  c o n tra c t  th eo ry  

h e ld  commonly by th e se  w r i te r s ,  Green say s , i s  "so  f u l l  of a m b ig u itie s  t h a t  

i t  len d s  i t s e l f  to  o p p o s ite  a p p l i c a t i o n s . " ^  Summing up h is  o b je c tio n s  to  

t h e i r  th e o r ie s ,  Green says:

. Looking back on th e  p o l i t i c a l  th e o r ie s  which we have d iscu ssed  we may 
see  t h a t  th e y  a l l  s t a r t  w ith  p u t t in g  th e  q u e s tio n  to  be d e a l t  w ith  in  th e  
same way, and th a t  t h e i r  e r ro r s  a re  v e ry  much due t o  th e  way in  which th e y  
p u t i t .  They make no in q u iry  in to  th e  development o f  s o c ie ty  and o f man 
th ro u g h  s o c ie ty .  They ta k e  no accoun t o f o th e r  form s o f  community th an  
t h a t  re g u la te d  by a  supreme co erc iv e  power, e i t h e r  i n  th e  way o f i n v e s t i 
g a tin g  t h e i r  h i s to r i c a l  o r ig in  and co n n ec tio n , o r o f  co n sid e rin g  th e  id e a s  
and s ta t e s  o f mind which th e y  im ply o r  which re n d e r  them p o s s ib le .  They 
le a v e  ou t o f  s ig h t  th e  p ro cess  by which men have been c lo th e d  w ith  r ig h t s  
and d u t ie s ,  and w ith  senses o f  r ig h t  and du ty , which a re  n e i th e r  n a tu ra l  
n o r d e riv ed  from a  so v ere ig n  power. They look o n ly  to  th e  supreme co e rc iv e  
power on th e  one s id e  and to  in d iv id u a ls ,  to  idiom n a tu ra l  r ig h t s  a re  a s 
c r ib e d , on th e  o th e r ,  and ask  what i s  th e  n a tu re  and o r ig in  o f th e  r ig h t  of 
t h a t  supreme c o e rc iv e  power a s  a g a in s t  th e se  n a tu ra l  r ig h t s  o f  in d iv id u a ls .  
The q u e s tio n  so p u t can on ly  be answered by some device f o r  re p re se n tin g  
th e  in d iv id u a ls  governed a s  co n sen tin g  p a r t i e s  t o  th e  e x e rc is e  o f govern
ment over them# T his th e y  no doubt a re  so long  a s  th e  government i s  e x e r
c is e d  i n  a  way co rresponding  to  t h e i r  s e v e ra l w ishes; b u t, so  lo n g  a s  t h i s  
i s  th e  c a se , th e re  i s  no in te r fe re n c e  w ith  t h e i r  ’n a tu ra l  l i b e r t y '  to  do as  
th e y  l i k e .  I t  i s  o n ly  when t h i s  l i b e r t y  i s  in te r f e r e d  w ith , t h a t  any oc
c a s io n  a r i s e s  f o r  an e x p lan a tio n  o f  th e  c o m p a tib il i ty  o f th e  so v e re ig n 's  
r ig h t s  w ith  th e  n a tu ra l  r ig h t  o f  th e  in d iv id u a l;  and i t  i s  j u s t  th e n  th a t  
th e  e x p lan a tio n  th a t  th e  r ig h t  o f th e  sovereign  i s  founded on co n sen t, 
f a i l s  . l l *

12 . I b i d . ,  pp . 372+—75- 13# i b i d . ,  p . 375.
111. I b i d . ,  p .  1;27.
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I f  th e se  th e o r ie s  o f  c o n tra c t  a re  no t th e  c o r re c t  ex p lan a tio n  o f  th e  

p r in c ip le s  o f  p o l i t i c a l  o b lig a tio n , th e n , what i s  th e  t ru e  theory? I n  an

sw ering t h i s  Green a s s e r t s  th a t  w i l l ,  no t fo r c e ,  i s  th e  b a s is  o f  th e  s t a t e .  

By w i l l  he means " th e  c a p a c ity  in  a  man o f  b e in g  deteradned  to  a c t io n  by 

th e  id ea  o f a  p o s s ib le  s a t i s f a c t io n  o f  h i m s e l f . " ^  Green says th a t  w i l l  

and reaso n  to g e th e r  c o n s t i tu te  th e  c o n d itio n  o f a  moral l i f e .  By reaso n  

Green means " th e  c a p a c ity  in  a  man o f conceiv ing  th e  p e r fe c t io n  o f  h is  na

tu r e  as  an  o b je c t to  be a t ta in e d  by a c t i o n . " ^  He says t h a t  th e  o r ig in  o f 

a l l  m o ra lity  i s  found i n  rea so n , t h a t  i s ,  " th e  id e a  o f a  p o s s ib le  s e l f - p e r 

f e c t io n  to  be a t ta in e d  by th e  moral a g e n t . H e  co n tin u es:

The v a lu e  th e n  of th e  i n s t i t u t i o n s  of c i v i l  l i f e  l i e s  in  t h e i r  o p e ra tio n  
a s  g iv in g  r e a l i t y  t o  th e se  c a p a c i t ie s  o f w i l l  and re a so n , and en ab ling  them 
to  be r e a l l y  e x e rc is e d . I n  t h e i r  g en era l e f f e c t ,  a p a r t  from  p a r t i c u la r  ab
e r r a t io n s ,  th e y  ren d e r i t  p o s s ib le  f o r  a  man to  be f r e e ly  determ ined by th e  
id e a  o f  a  p o s s ib le  s a t i s f a c t i o n  o f  h im se lf , in s te a d  o f  b e in g  d riv en  t h i s  
way and t h a t  by e x te rn a l  fo rc e s , and th u s  th e y  g ive  r e a l i t y  to  th e  c a p a c ity  
c a l le d  w i l l ;  and th e y  enab le  him to  r e a l iz e  h is  re a so n , i .  e .  h is  id e a  o f 
s e l f - p e r f e c t io n ,  by a c t in g  a s  a member o f  a  s o c ia l  o rg a n iz a tio n  in  which 
each c o n tr ib u te s  to  th e  b e tte r -b e in g  o f a l l  th e  r e s t .  So f a r  a s  th e y  do in  
f a c t  th u s  o p e ra te  th e y  a re  m ora lly  j u s t i f i e d ,  and may be s a id  to  correspond  
to  th e  " law  o f n a tu re ,"  th e  ju s  n a tu ra e ,  a cco rd in g  to  th e  on ly  sense in  
which th a t  phase can be i n t e l l i g e n t l y  used .

Green f e e l s ,  th e n , t h a t  man i s  moral in s o fa r  a s  he i s  capab le  o f  con

c e iv in g  o f ,  a s  he p u ts  i t ,  "an  id e a l  u n a tta in e d  c o n d itio n  o f h im se lf , a s  an 

a b so lu te  end." Because man i s  a  m oral ag en t he p o ssesses  r i g h t s ,  and

15. I b i d . , P . 337.

16 . I b id .

17 . I b id .

18 . I b i d . , pp. 338-39.

19. I b i d . , P . 350.
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righ ts  are powers possessed by one which are recognised by others as a 

means "to that id ea l good o f themselves which they a lik e  conceive; and the 

possessor of the power comes to regard i t  as a righ t through consciousness 

o f i t s  being thus recognized as contributory to  a good in  which he too i s  

in terested . Green concludes that a person has righ ts only as a member 

o f so c ie ty , and moreover, i t  must be a type of so c ie ty  in  which "some com

mon good i s  recognized by the members o f  the so c ie ty  as th e ir  own id ea l
21

good, as that which should be for  each of them." Moral capacity , Green 

continues, "implies a consciousness on the part o f  the subject of the ca

p a c ity  that i t s  rea liza tio n  i s  an end desirable in  i t s e l f ,  and the rights  

are the condition of rea liz in g  i t .  Only through the possession o f rights  

can the power of the individual fr e e ly  to  make a common good h is  own have 

r e a lity  given to  i t . "22

I t  i s  clear to  Green that without the existence of so c ie ty  man could 

not be a moral agent. L ife i s  inconceivable outside the s ta te , a t  le a s t  

any l i f e  that i s  meaningful to  man. On th is  he says:

To ask why I  am to  submit to  the power of the s ta te ,  i s  to  ask why I  am 
to  allow  my l i f e  to  be regulated by that complex of in st itu t io n s  without 
which I  l i t e r a l ly  should not have a l i f e  to  c a l l  my own, nor should be able  
to  ask for  a J u stif ica tio n  o f  what I  am c a lled  on to  do. For that I  say  
have a l i f e  which I  can c a ll  my own, I  must not only be conscious o f my
s e l f  and o f ends which I  present to  myself as mine; but I  must be able to  
reckon on a certa in  freedom of action  and acq u isition  fo r  the attainment of 
those ends, and th is  can only be secured through common recognition of th is  
freedom on the part o f  each by members o f a so c ie ty , as being fo r  a coxraon 
good.23

20. Ib id .

21. Ib id .

22. Ib id ., P* 351.

23. I b id ., P. •CO3
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I f  th e se  co n d itio n s  a re  n o t f u l f i l l e d ,  Green a s s e r t s ,  " th e  v e ry  conscious

n ess  o f  hav ing  ends o f  h is  own and a  l i f e  which he can  d i r e c t  i n  a  c e r ta in  

way, a  I l f *  o f which he can make som ething, would rem ain dorm ant in  m a n ,  " 21* 

Green was f i r s t  and fo rem ost a  m o ra l is t ,  and he conceived  o f  m o ra lity  

i n  a  s o c ia l  c o n te x t , f o r ,  a s  he p o in ts  o u t, .  o n ly  th ro u ^ i  a  reco g n i

t i o n  by c e r ta in  men o f a  common i n t e r e s t ,  and th rough  th e  ex p re ss io n  o f th a t  

re c o g n itio n  in  c e r t a in  r e g u la t io n s  o f t h e i r  d ea lin g s  w ith  each o th e r , could  

m o ra li ty  o r ig in a te ,  o r  any  meaning be gained  f o r  such term s a s  'o u g h t1 and 

' r i g h t '  and t h e i r  e q u iv a l e n t s . " ^  On t h i s  he e la b o ra te s :

M o ra lity , in  th e  f i r s t  in s ta n c e ,  i s  th e  observance o f  such re g u la t io n s ,  
and th rough  a  h ig h e r  m o ra li ty , th e  m o ra lity  o f  th e  c h a r a c te r  governed by  
1 d i s in te r e s te d  m otives,*  i .  e .  b y  i n t e r e s t  in  some form  o f  human p e r f e c t -  
t i o n ,  comes to  d i f f e r e n t i a t e  i t s e l f  from  t h i s  p r im it iv e  m o ra lity  c o n s is t 
in g  in  th e  observance o f ru le s  e s ta b l is h e d  f o r  th e  cannon good, y e t t h i s  
outward m o ra lity  i s  th e  p re su p p o s itio n  o f th e  h ig h e r  m o ra li ty . M o ra lity  
and su b je c tio n  th u s  have a  common so u rce , ' p o l i t i c a l  s u b je c t io n ' b e in g  d is 
tin g u ish e d  from  th a t  o f  a  s la v e , a s  a  s u b je c tio n  which secu re s  r ig h ts  t o  a  
s u b je c t .  T hat common source  i s  th e  r a t io n a l  re c o g n itio n  by  c e r ta in  human 
b e in g s—I t  may be m erely  by  c h ild re n  o f  th e  same p a re n t—o f a  comnon w e ll
b e in g  which i s  t h e i r  w e ll-b e in g , and which th e y  conceive a s  t h e i r  w e ll-b e 
in g  w hether a t  any  moment any  one o f  them 1s  in c l in e d  to  i t  o r  no, and th e  
embodiment o f  t h a t  re c o g n itio n  i n  r u le s  by  which th e  in c l in a t io n s  o f th e  
in d iv id u a ls  a re  r e s t r a in e d ,  and a  co rrespond ing  freedom  o f a c t io n  fo r  th e  
a tta in m e n t o f w e ll-b e in g  o f  th e  whole i s  secu red .

The s t a t e  e x is t s  to  promote th e  id ea  o f  th e  common good, b u t Green 

r e a d i ly  adm its t h a t  no s t a t e  perform s t h i s  fu n c tio n  p e r f e c t ly .  Indeed , even 

th e  most in fonaed  p u b l ic is t s  can n o t hope to  know th e  comnon good in  a n  i t s  

f u l l n e s s ,  so  i t  i s  h o p e less  to  ex p ec t th e  common c i t i z e n  t o  have f u l l  know

ledge o f i t .  However, b o th  i n  th e  case  o f  th e  inform ed and d is p a s s io n a te

21*. I b id .

2^ . I b id . ,  p .  U30.

26. I b i d . ,  p p . 1*30-31.
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p u b lic is t  and the ordinary c it iz e n  th is  good that i s  recognized* though im

p er fec tly , i s  the comnon good* Indeed, says Green, the average c it iz e n  in 

s t in c t iv e ly  re a liz e s  that h is  claim to  r ig h ts  i s  conditioned upon h is  rec

ognizing a lik e  claim  in  o th ers*^

Green r e je c t s  th e  id e a  t h a t  fo rc e  i s  th e  b a s is  o f  th e  s ta te *  He r e 

p e a ts ,  " m i l l ,  n o t fo r c e ,  i s  th e  b a s is  o f th e  s t a t e . "28 He g ran ts  t h a t  a  

s t a t e  p o sse sse s  so v e re ig n ty  (and he accep ts  A u s t in 's  d e f in i t io n  o f  so v er

e ig n ty  a s  b e in g  supreme co erc iv e  power) and t h i s  e a s i ly  m isleads men in to  

th in k in g  t h a t  fo rc e  i s  th e  b a s is  o f th e  s ta te *  But Green contends t h a t  

so v e re ig n ty  i s  n o t naked co erc iv e  power, a s  such , b u t a s  he p u ts  i t ,  i t  i s  

"supreme c o e rc iv e  power e x e rc ise d  in  a  c e r ta in  way and f o r  c e r t a in  ends,

t h a t  makes a  s t a t e ;  v i z .  e x e rc ise d  acco rd in g  to  law , w r i t t e n  o r custom ary,
29and f o r  th e  m aintenance o f  r i g h t s , "

Because man has r ig h t s  on ly  in  a  s t a t e  he has no r ig h ts  a s  a g a in s t  th e  

s t a t e ,  acco rd in g  t o  G reen. He say s , " . . .  so f a r  a s  th e  law s anywhere o r  

a t  any  tim e i n  fo rc e  f u l f i l l  th e  id e a  o f a  s t a t e ,  th e re  can be no r ig h t  to  

d iso b ey  them; o r ,  .  * .  th e re  can be no r ig h t  to  d iso b ey  th e  law  o f  th e  

s t a t e  ex cep t i n  th e  i n t e r e s t  o f  th e  s t a t e  . .  .  ."3 0  Because a c tu a l  s t a t e s  

o n ly  im p e rfe c tly  perform  t h e i r  r o le s  a s  s t a t e s ,  i d e a l ly  speak ing , th e re  a re  

co n ce iv ab le  in s ta n c e s  i n  which d isobed ience  i s  w arran ted . I f  th e  law s o f 

th e  s t a t e  a re  in c o n s is te n t  w ith  th e  t ru e  end o f  th e  s t a t e  "a s  th e  s u s ta in e r

27 . I b i d . , p .  U35.

.ooCM I b i d . , p .  UU2 .

29 . I b id .

30 . I b i d . , P . bS3 .
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and harmonizer of social relations" then disobedience is right. But- the 
citizen who disobeys must be able to show that such disobedience is in the 
public i n t e r e s t .3 1  The burden of proof is with the individual to show how 
disobedience would accrue to the best interests of the common good, but as 
a general rule, he says, " . . .  even bad laws laws representing the inter
ests of classes or individuals as opposed to those of the community, should
be obeyed."32

Ifen’s goal is an ethical one, and that is self-perfection. The state 
exists to help the individual realize that goal, or at least to approximate 
it. Ideally, the state will command only that action of individuals that 
will be in the common interest, as opposed to class interest or the inter
est of one or a few individuals. The state exists for the individual, but 
an individual who, by definition, is a social being. Man has no pre-exist
ing rights that he by the dictates of natural law or right keeps upon en
tering society; but on the contrary, he has rights only because he is a mem
ber of that society. Thus, it is seen that Green broke with the thought of 
classical liberalism over the justification of political authority. More
over, he broke with the classical liberals over the doctrine of laissez- 
faire.33 Green viewed the state as a positive good rather than as a neces
sary evil, as did the classical liberals, and he saw justification in posi
tive state action to aid the individual. The purpose of the state is to 

promote the self-realization of the individual, and this entails not just

Ibid., p. h$h»

Ibid., p. U56.

Green, "Liberal Legislation and Freedom of Contract," Works, III,

31.
32.

33.
372.
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n eg a tiv e  r e s t r a i n t s  on man’ s b eh av io r , b u t removal o f r e s t r i c t i o n s  in  th e  

■way o f t h i s  r e a l i s a t i o n .  This means, f o r  example, t h a t  th e  once sac red  

r i g h t  o f c o n tra c t  must g ive way to  th e  common good i f  n e ce ssa ry , c o n d itio n s  

o f  la b o r  can be p ro sc rib e d  by  th e  s t a t e ,  and o th e r  s te p s  can be tak en  by  

th e  p o l i t i c a l  a u th o r i ty  t o  improve th e  l iv in g  c o n d itio n s  o f men. This re g 

u la t io n  i s  n o t i n  i t s e l f  good, Green co ncludes, b u t i s  m erely  a  means to  

r e a l i s e  a  j u s t i f i a b l e ’ goal—th e  b e tte rm en t o f  mankind.

Green p a r t i c u la r ly  s e t  ou t to  re v is e  l ib e ra l is m , o r  a t  l e a s t  th e  u t i l 

i t a r i a n  v e rs io n  o f t h a t  body o f th o u g h t, so t h a t  th e re  would be a  sense o f  

community embodied in  i t s  d o c tr in e s .  He viewed u t i l i t a r i a n  l ib e ra l is m  a s  

h e d o n is tic  and un resp o n siv e  to  th e  needs o f a modern w o rld . In s te a d  o f th e  

"n eg a tiv e  freedom" o f c l a s s i c a l  l ib e ra l is m  he s u b s t i tu te d  a  " p o s i t iv e  f r e e 

dom," and t h i s  m a n ife s ts  i t s e l f  i n  a view of th e  s t a t e  t h a t  j u s t i f i e s  a

g re a t d ea l more in te rv e n t io n  in  economic a f f a i r s .  In d eed , t h i s  view o f  th e  

s t a t e  a llow s th e  s t a t e  a  f a r  g r e a te r  range o f a c t i v i t y  g e n e ra l ly  th an  c la s 

s i c a l  l ib e ra l is m . Green p o s i ts  no in h e re n t r ig h t s  t h a t  man has p r io r  to

th e  s t a t e  and which th e  s t a t e  i s  bound to  p re se rv e  and p r o te c t ,  b u t r a th e r  

he f in d s  r ig h t s  to  be a  p roduct o f  th e  s t a t e ,  som ething man re c e iv e s  from  

th e  s o c ie ty  in  which he l i v e s .  The s t a t e  p ro te c ts  r ig h t s  because i t  i s  i n  

th e  common i n t e r e s t  to  do so . 'When i t  i s  in  th e  common i n t e r e s t  to  r e s t r i c t  

c e r ta in  r i g h t s ,  a s  f o r  example, th e  r ig h t  to  f r e e ly  c o n tr a c t ,  th e  s t a t e  can 

m o ra lly  do s o . In s te a d  o f  be ing  a b so lu te  r ig h t s  become r e l a t i v e ,  t h a t  i s ,  

r e l a t iv e  to  man’ s c a p a c ity  o f  s e l f - r e a l i z a t i o n .  W hatever i s  necessa ry  f o r  

t h i s  p e rso n a l s e l f - r e a l i z a t i o n  i s  a  r ig h t  which th e  in d iv id u a l  p o sse sse s .

The e x te n t to  which W illoughby su b sc rib e s  to  t h i s  id e a l ism  o f th e  Green 

schoo l w i l l  be seen  i n  d e t a i l  i n  th e  c h ap te rs  fo llo w in g , b u t i t  i s  not ou t 

o f  p la ce  here  to  a n t ic ip a te  t h i s  m a te r ia l  by in d ic a t in g  th a t  he ag rees  w ith
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G reen’s o b je c tio n s  to  th e  c o n tra c t  th e o ry , th e  th e o ry  o f  n a tu ra l  law  and 

r i g h t s ,  and su b sc rib e s  to  a  concept o f th e  K u ltu r s ta a t  a s  opposed to  th e  

c l a s s i c a l  l i b e r a l  P o l i z e i s t a a t .  W illoughby a llo w s th e  s t a t e  a  much broad

e r  r o le  in  p r iv a te  a f f a i r s  th a n , say , Locke d id ; o r , , perhaps p u tt in g  th e  

m a tte r  more e x a c tly , h is  concept o f what c o n s t i tu te s  p r iv a te  a f f a i r s  i s  r e 

s t r i c t e d  and h is  concept o f  what c o n s t i tu te s  p u b lic  a f f a i r s  i s  expanded. 

Ind eed , in  h is  j u r i s t i c  th in k in g  W illoughby’ s s t a t e  assumes dim ensions th a t  

even Green d id  no t con tem plate . L eg a lly  th e  s t a t e  i s  om nipotent, says W il

loughby. He d id  no t d e r iv e  t h i s  concept from Green, f o r  Green could  no t a c 

c e p t so v e re ig n ty  as  u n lim ited  le g a l  a u th o r i ty .

I t  was to  A u stin  p r in c ip a l ly  th a t  W illoughby looked  f o r  in s p i r a t io n  

f o r  h is  j u r i s t i c  th in k in g , and was undoubtedly  one o f  th e  l a s t  o f  th e  ana

l y t i c a l  j u r i s t s  in  America. John A u s t i n ^ U  -was b om  in  1790 and d ie d  in  

18^9. He was th e  e ld e s t  son o f  a w e ll- to -d o  S u ffo lk  m i l l e r .  A fte r  se rv 

in g  in  th e  a rn y  he s tu d ie d  law , and was c a l le d  to  th e  Bar in  1818, a f t e r  

which he p ra c tic e d  law  w ithou t g re a t r e l i s h  f o r  seven y e a r s .  In  1819 he 

m arried  Sarah T ay lo r, and l iv e d  in  London.

A ustin  was ap p o in ted  P ro fe sso r o f  Ju risp ru d en ce  in  th e  new U n iv e rs ity  

o f  London in  1826, a f t e r  which appointm ent he p rep ared  h is  le c tu re s  in  Ger

many over a  p e rio d  o f two y e a r s .  He s tu d ie d  p r in c ip a l ly  a t  Bonn, d e lv in g  

in to  th e  r e c e n t ly  d isco v e red  I n s t i t u t e s  o f G aius, th e  P an d ec ts , and th e  

works o f Hugo, T h ibau t, and Savigny. His l e c tu r e s ,  which began in  1828, 

were w e ll- re c e iv e d , b e in g  a tte n d ed  by some o f  the  le a d in g  l i g h t s  o f th e  

"Bentham ite C irc le ,"  in c lu d in g  John S tu a r t  M ill .  However, A ustin  re s ig n ed

3U. The b io g ra p h ic a l m a te r ia l  i s  from  H. L. A. F a r t ,  " In tro d u c tio n ,"  
Noonday P ress  e d i t io n  of John A u stin , The Province o f Ju risp ru d en ce  D eter
mined and th e  Uses o f  th e  S tudy of Ju risp ru d en ce , New Y ork,195h« P P .  v i i -  
J r v i i i .
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i n  1832 i n  b i t t e r  d isappoin tm ent nhen th e  i n i t i a l  en thusiasm  waned. In  

183U A u stin  re p e a te d  th e se  le c tu r e s  a t  th e  In n e r  Temple -without n o ta b le  suc

c e s s .  F o r tu n a te ly  h i s  f r ie n d s  were a b le  to  p rocu re  f o r  him a few government 

p o s ts :  I n  1833 he was ap p o in ted  to  th e  Crim inal Law Commission, and in  1836

to  th e  commission to  ad v ise  on l e g a l  and c o n s t i tu t io n a l  reform  in  M alta . 

A ustin  l iv e d  abroad  from  1838 t o  181*8 i n  Germany and F ran ce , supported  l a r 

g e ly  by h i s  w ife  who worked a s  a  w r i te r  and t r a n s l a t o r .  R etu rn ing  to  Eng

la n d  in  181*8 th e  A u stin s  l iv e d  i n  Weybridge u n t i l  h is  d ea th  in  1859.

A u s tin ’ s p u b lish ed  works in c lu d e : The Prov ince o f Ju risp ru d en ce  D eter

mined (1832), A P lea  f o r  th e  C o n s ti tu tio n  (1859)» and L ec tu res  on J u r is p ru 

dence o r th e  Philosophy of P o s it iv e  Law ( I 863) • The l a s t  one was a c tu a l ly  

a  second e d i t io n  o f The Province p lu s  supplem entary le c tu r e  n o te s ,  assem

b le d  and re c o n s tru c te d  by h is  widow.

A u stin  ach iev ed  no l a s t in g  fame during  h is  l i f e t im e ,  and o n ly  upon th e  

r e v iv a l  o f i n t e r e s t  i n  ju r isp ru d e n c e  in  England, occasioned  by th e  p u b lic a 

t io n s  o f  S i r  Henry Maine, was A u stin ’ s work reco g n ized . His g en e ra l p h ilo 

sophy i s  t h a t  o f  th e  Bentham ite u t i l i t a r i a n s ,  a lth o u g h  he d ep arted  from th e  

s t r i c t  te n e t s  o f  t h a t  school in  l a t e r  l i f e .  For exam ple, i n  h is  P lea  f o r  

th e  C o n s ti tu tio n  he advocated government by p ro p e r ty  owners, d i s t r u s t in g  

th e  a b i l i t y  o f th e  common f o lk  to  know t h e i r  b e s t  i n t e r e s t s —- in  s t r ik in g  

c o n t r a s t  to  th e  u t i l i t a r i a n  dogma. H is p lace  in  th e  g re a t  f i e l d  o f j u r i s 

prudence i s  a s  th e  founder o f th e  E n g lish  School o f A n a ly tic a l Ju risp ru d en ce  

which has had a n o ta b le  in f lu e n c e  upon th e  te ac h in g  o f  law in  American c o l

le g e s  and u n iv e r s i t i e s ,  e s p e c ia l ly  in  th e  l a t t e r  h a l f  o f  th e  n in e te e n th  cen

t u r y .  A lthough W illoughby does no t depend upon A u stin  s o le ly ,  he does le a n  

h e a v ily  upon h i s  th e o r ie s  o f  law  and so v e re ig n ty , ju s t i f y in g  a b r i e f  summary 

o f th e  main te n e t s  o f A u s tin ’s though t on th e se  s u b je c ts .
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T. H. Green rem arked, "A ustin  i s  considered  a  m aster o f  p re c is e  d e f in 

i t i o n . " ^  His d e f in i t io n  o f law  came to  be commonly accep ted  by th e  an a ly 

t i c a l  j u r i s t s .  I t  i s  a s  fo llow ss F i r s t ,  looked  a t  g e n e ra lly , laws a re  

c l a s s i f i e d  in to  two groups—th ose  t h a t  a r e  commands, o r "laws p ro p e rly  so 

c a l le d ,"  and th o se  th a t  a re  not commands, o r  "laws im properly  so c a l l e d . " ^  

Laws th a t  a re  commands, and p ro p e rly  so c a l le d ,  and laws th a t  a re  n o t com

mands, and im properly  so c a l le d ,  A u stin  d iv id e s  in to  fo u r  c la s s e s :  (1) Di

v in e  law s— o r "laws which a re  s e t  by God to  h is  human c re a tu re s ,  "37 (2)

p o s i t iv e  law s—o r "laws which form  th e  a p p ro p r ia te  m a tte r  o f g en era l and 

p a r t i c u l a r  ju r isp ru d e n c e ,"3^ (3 ) p o s i t iv e  m o ra lity , and (U) laws metapho

r i c a l  o r f ig u r a t i v e .  A ustin  contends t h a t  th e  f i r s t  two a re  "laws p ro p e rly  

so c a l l e d ,"  bu t t h a t  law s m etaphorica l a re  "law s im properly  so c a l le d ."  On 

th e  o th e r  hand, p o s i t iv e  m o ra lity  o r  " p o s i t iv e  moral ru le s "  a re  f u r th e r  d i 

v ided  in to  th o se  t h a t  a re  laws p ro p e rly  so c a l le d  and laws im properly  so 

c a l l e d .  Of th e  l a t t e r  th o se  " s e t  o r imposed by opinion" a re  no t r e a l l y  

law s, " f o r  th e y  a r e  m erely op in ions o r  sen tim en ts  h e ld  o r f e l t  by men in  

reg a rd  to  human c o n d u c t."39 Thus, i t  would seem th a t  a t  th e  o u ts e t  A ustin  

f in d s  u n d e r th e  g e n e ra l term , "law4’, such c l a s s i f i c a t io n s  a s  D ivine law , 

p o s i t iv e  law s, and some p o s i t iv e  m oral r u l e s .  A ll o th e rs , a lth o u g h  th e y  

may be c a l le d  law s, a re  n o t laws a t  a l l  in  th e  p ro p er sense o f th e  te rm .

35 . G reen, Works, I I ,  399 .

36 . A u stin , The Province o f  Ju risp ru d en ce  Determ ined,  p . 1 .

37 . I b id .

3 8 . I b id .

39 . Ib id .
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■ffhat i s  th e  comnon c h a r a c te r i s t i c  o f  th e se  "laws" th u s  enumerated? 

flha t, in  o th e r  w ords, i s  th e  essence o f  law? A ustin  sa y s , "A law , i n  th e  

most g en e ra l and comprehensive a c c e p ta tio n  i n  which th e  term , in  i t s  l i t e r 

a l  meaning, i s  employed, may be s a id  to  be. a  ru le  l a i d  down fo r  th e  guidance 

o f an  i n t e l l i g e n t  be ing  by an  in t e l l i g e n t  b e ing  having power over him."^®

The " e s s e n t ia ls "  o f  a  law  i s  t h a t  every  law  i s  a  comnand, o r  r a th e r  "a spe

c ie s  o f  c o m m a n d s * O n  t h i s  A ustin  says:

A command i s  d is tin g u ish e d  from o th e r  s ig n i f ic a t io n s  o f  d e s i r e ,  n o t by 
th e  s ty le  i n  which th e  d e s ir e  i s  s ig n if ie d ,  b u t by th e  power and th e  p u r
pose o f th e  p a r ty  commanding to  i n f l i c t  an  e v i l  o r  p a in  i n  c ase  th e  d e s ir e  
be d is re g a rd e d . I f  you cannot o r  w i l l  n o t harm ms in  case  I  comply n o t w ith  
your w ish , th e  ex p ress io n  o f your wish i s  no t a  command, a lth o u g h  you u t t e r  
your w ish i n  im p era tiv e  p h ra se . I f  you a re  a b le  and wi l l i n g  to  harm me i n  
case  I  comply n o t w ith  your w ish , th e  ex p ress io n  o f your w ish amounts to  a  
command, a lth o u g h  you a re  prompted by a  s p i r i t  o f co u rte sy  to  u t t e r  i t  i n  
the  shape o f  a  r e q u e s t . ^

A law , th e n , accord ing  to  A u stin , i s  a  ty p e  o f  command (n o t a l l  com

mands a re  law s) i n  which an  e v i l  o r  p a in  can be i n f l i c t e d  in  th e  ev en t o f 

noncom pliance. T h is A u stin  c a l l s  a  s a n c tio n , o r a s  he p u ts  i t ,  " . . .  th e  

command o r th e  du ty  i s  s a id  to  be san c tio n ed  o r en fo rced  by th e  chance o f 

in c u rr in g  th e  e v i l . gy  san c tio n s  A u stin  says he does n o t mean rew ards. 

He e x p la in s :

I f  you exp ressed  a  d e s ir e  th a t  I  shou ld  ren d e r a  s e rv ic e , and  i f  you p ro 
posed a  rew ard a s  th e  m otive o r Inducement to  re n d e r  i t ,  you would s c a rc e ly  
be s a id  to  command th e  s e rv ic e , nor shou ld  I ,  i n  o rd in a ry  language, be o b l i 
ged to  re n d e r  i t .  I n  o rd in a ry  language, you would prom ise me a  rew ard , on 
co n d itio n  o f  my ren d e rin g  th e  s e rv ic e , w h ils t  I  m ignt be. in c i te d  o r  p e r -  
suaded to  re n d e r i t  by  th e  hope o f o b ta in in g  th e  rew ard .

1^0. I b i d . ,  p .  10 .

h i .  I b id . ,  p .  13 . ii3 # i b i d . ,  p .  1 5 .

U2. I b id . ,  p . l i t .  i b i d . ,  pp . 16- 17 .
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As to  j u s t  n h a t makes a p a r t i c u la r  command a law , A ustin  a s s e r t s :

Now where i t  ^command7 o b lig e s  g e n e ra lly  to  a c ts  o r fo reb earan ces  o f a 
c la s s ,  a command i s  a law o r  r u le .  But when i t  o b lig e s  to  a s p e c if ic  a c t  
o r fo reb earan ce , o r to  a c t s  o r fo reb earances which i t  de term ines s p e c i f i 
c a l l y  o r in d iv id u a lly , a command i s  o ccas io n a l o r p a r t i c u la r  . .  . .hi>

and a re  n o t law s; fu rth e rm o re , laws p ro p e rly  speak ing , "proceed  from su p e r

i o r s , and . . .  b ind  o r  o b lig e  i n f e r i o r s . " ^  By "su p e rio r"  and " in f e r io r "  

A ustin  says th a t  he does n o t mean in  ran k , w ea lth , o r v i r t u e ,  " b u t, tak en  

w ith  th e  meaning w herein I  h e re  understand  i t ,  th e  term  s u p e r io r i ty  s ig n i 

f i e s  m ight; th e  power o f a f f e c t in g  o th e rs  w ith  e v i l  o r p a in , and o f fo rc 

ing  them, through f e a r  o f t h a t  e v i l ,  to  fa sh io n  t h e i r  conduct to  one’s

w ish es ."^7

The gen era l p ro p o s itio n  th a t  laws a re  commands, A u stin  say s , has 

th re e  ex cep tio n s : (1) A cts on th e  p a r t  o f l e g i s l a tu r e s  which ex p la in

p o s it iv e  law . These a re  n o t commands, f o r  th e y  a re  m erely  a c ts  o f i n t e r 

p re ta tio n .^ ®  (2) A cts th a t  r e p e a l  e x is t in g  laws a re  n o t commands, b u t 

r a th e r  a re  rev o ca tio n s  o f c o m m a n d s .^9 (3 ) C e r ta in  " im p erfec t laws" such

as  th o se  th a t  do n o t have sa n c tio n s  a tta c h e d  th e r e to ,  a s  f o r  example, a 

law th a t  d ec la re s  c e r ta in  a c ts  a  crim e, b u t does no t in d ic a te  punishment 

to  be meted ou t in  th e  event o f d i s o b e d i e n c e . ^

In  a d d itio n  to  th e se  th r e e  ex cep tions A ustin  f in d s  th a t  laws th a t  a re  

based  on custom a re  n o t "a sp ec ie s  of commands." On th i s  he sa y s , " a t  i t s  

o r ig in ,  a custom i s  a ru le  o f conduct which th e  governed observe spontane

b£ . I b id . ,  p . 19. 

U6 .  I b id . ,  p . 2b. 

U7. Ib id .

b8 .  I b id . ,  p . 26. 

b9 . I b id . ,  p . 27. 

50. I b id .
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o u s ly , a s  n o t in  pursuance o f a  la i r  s e t  by  a  p o l i t i c a l  s u p e r io r .  " And 

he c o n tin u e s , " th e  custom  i s  transm uted  in to  p o s i t iv e  la ir , when i t  i s  adop

te d  a s  such by  th e  c o u r ts  o f  j u s t i c e ,  and when th e  j u d i c i a l  d e c is io n s  fa s h 

ioned  upon i t  a re  en fo rced  by th e  power o f  th e  3t a t e . " ^  B efore such tim e 

t h i s  custom  i s  m erely  a r u le  o f p o s i t iv e  m o ra lity *

What th e n  i s  A u s tin ’s view o f  th e  p ro p e r p rov ince o f  ju risp ru d e n c e — 

th e  sc ie n c e  o f law? As p o in te d  o u t above "law" in c lu d es  on ly  D ivine law , 

p o s i t iv e  law , and  some p o s i t iv e  ru le s  of m o ra li ty , and th e  th re e  c la s s e s  o f 

laws th a t  a r e  n o t commands* T e t, A u stin  h o ld s  th a t  ju r isp ru d e n c e , th e  s c i 

ence o f  law , i s  concerned on ly  w ith  p o s i t iv e  law . I t  does n o t concern  i t s -  

s e l f  w ith  D ivine law  o r  w ith  p o s i t iv e  m o ra li ty .  The sc ie n c e  o f  ju r i s p r u 

dence i s  concerned on ly  w ith  th o s e  ru le s  o f  conduct t h a t  a re  s e t  by a  p o l i 

t i c a l  su p e r io r  t o  an  i n f e r i o r ,  and a re  i n  th e  form o f  conmands. The on ly  

ex cep tio n  to  t h i s  i s  th e  th re e  c la s s e s  o f law s th a t  a re  n o t commands, and 

th e s e , A u stin  f e e l s ,  a re  r e l a t i v e l y  un im portan t to  th e  sc ie n c e  o f  ju r i s p r u 

dence, and a re  th e  ex cep tio n s  r a th e r  th an  th e  r u le .  But why n o t in c lu d e  

w ith in  th e  sc ie n c e  o f  ju r isp ru d e n c e  th e  s tu d y  o f  a l l  law? Why s in g le  o u t 

o n ly  th e  p o s i t iv e  law  f o r  sy s te m a tic  study? Why not in c lu d e  w ith in  th e  pro

v ince  o f ju risp ru d e n c e  D ivine law? A fte r  a l l ,  A ustin  g ra n ts  t h a t  "D ivine 

laws . . .  a re  th e  u l t im a te  t e s t  o f  human l a w s . " ^  M oreover, th e y  a re  i s 

sued by  a  su p e r io r  to  an  i n f e r i o r ,  f o r  God i s  su p e r io r  t o  man. They a r e  

conmands which men must obey, o r  be s u b je c t  to  th e  v i s i t a t i o n  o f  e v i l ;  

th e r e f o r e ,  th e y  a r e  c h a ra c te r iz e d  by s a n c tio n s . In  answ er, A u stin  s e t s  out 

to  d i f f e r e n t i a t e  between "laws s e t  by men to  men" and "D ivine law s."  He 

says:

5 1 .  I b i d . ,  p .  3 1  5 2 .  I b id .  5 3 .  I b i d . ,  p .  3 U .
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(1) As d is tin g u is h e d  from  d u t ie s  imposed by  human la ir s ,  d u t ie s  imposed 

by D ivine Ia n s  may be c a l l e d  r e l ig io u s  d u t ie s *
(2) As d is tin g u is h e d  from  v io la t io n s  o f d u tie s  imposed by human I a n s ,  

v io la t io n s  o f  r e l ig io u s  d u t ie s  a r e  c a l le d  s ins*
(3) As d is tin g u is h e d  from  san c tio n s  annexed to  human I a n s ,  th e  san c tio n s  

annexed to  th e  D ivine Ia n s  may be c a l le d  r e l ig io u s  s a n c tio n s * They c o n s is t  
o f  e v i l s ,  o r p a in s , n h ich  we may s u f f e r  h ere  o r  h e r e a f t e r ,  by t h e  immedi
a te  appointm ent o f  God, and a s  consequences o f  b reak in g  h i s  commandments.'b

Moreover, A u stin  p o in ts  o u t ,  “The sc ien ce  of ju risp ru d e n c e  i s  concern

ed w ith  p o s i t iv e  I a n s ,  o r w ith  Ia n s  s t r i c t l y  so c a l le d ,  a s  co n sid ered  w ith

o u t re g a rd  to  t h e i r  goodness o r  b ad n ess ."??  As t h i s  p o s i t io n  i s  b a s ic  to  

th e  a n a ly t ic a l  j u r i s t ’s th e o r ie s  o f law  i t  w i l l  be w e ll to  quo te  A u stin  a t  

le n g th  h e re :

The e x is ten c e  o f law  i s  one th in g ; i t s  m e rit o r  d em erit i s  ano ther*  
I h e th e r  i t  be o r  be n o t i s  one enqu iry ; w hether i t  be o r n o t be conform able 
to  an  assumed s ta n d a rd , i s  a  d i f f e r e n t  e n q u iry . A law , nh ich  a c tu a l ly  ex
i s t s ,  i s  a  law , though ne happen to  d i s l ik e  i t ,  o r  though i t  v a ry  from th e  
t e x t ,  by  nh ich  ne re g u la te  our ap p ro b a tio n  and d isapp robation*  This t r u t h ,  
when fo rm a lly  announced a s  an  a b s t r a c t  p ro p o s it io n , i s  so  sim ple and g la r 
in g  t h a t  i t  seems id le  to  i n s i s t  upon i t *  But sim ple and  g la r in g  a s  i t  i 3 , 
when en u n cia ted  in  a b s t r a c t  e x p re ss io n s  th e  enum eration o f  th e  in s ta n c e s  in  
nh ich  i t  has been fo rg o tte n  would f i l l  a  volume* S i r  'William E la c k s  to n e , 
f o r  exam ple, says i n  h is  ’ Commentaries, ’ t h a t  th e  law s o f God a r e  su p e r io r  
i n  o b lig a tio n  to  a l l  o th e r  law s; t h a t  no human Ians shou ld  be s u f fe re d  to  
c o n tr a d ic t  them; th a t  human lawB a re  o f no v a l i d i t y  i f  c o n tra ry  t o  them; 
and t h a t  a l l  v a l id  laws d e r iv e  t h e i r  fo rc e  from  th a t  D iv ine o r ig in a l  .  .  .  . 
Now to  say  t h a t  human laws n h ic h  c o n f l ic t  w ith  th e  D iv ine  law a re  n o t b ind
in g , t h a t  i s  t o  say , a re  n o t law s, i s  t o  t a lk  s ta r k  nonsense* The most 
p e rn ic io u s  law s, and th e re fo re  th o se  n h ich  a re  most opposed to  th e  w i l l  o f 
God, have been and a re  c o n tin u a lly  en fo rced  a s  laws b y  ju d ic ia l  t r ib u n a ls  
• * . • I f  th e  laws o f  God a re  c e r ta in ,  th e  m otives n h ich  th e y  h o ld  out 
to  d isobey  any  human command n h ich  i s  a t  v a rian ce  w ith  them a r e  paramount 
to  a l l  o thers*  But th e  law s o f  God a re  no t always c e r ta in * ? "

5b. I b i d . , P. 3b*

55. I b i d . , P. 1 2 6 .

56 . I b id . , PP.. 1 8 U-8 6 .
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Ju risp ru d en ce , th e n , concerns i t s e l f  w ith  p o s i t iv e  law  and no o th e r , 

th e  laws o f  God being  excluded a s  too u n certa in *  J u s t  what i s  t h i s  p o s i

t i v e  law th a t  i s  th e  p ro p er and th e  on ly  su b jec t o f th e  sc ien ce  o f j u r i s 

prudence? A u stin  say s , p o s i t iv e  law  i s  "p u t o r  s e t  by  i t s  in d iv id u a l o r 

c o l le c t iv e  a u th o r , o r  i t  e x is t s  by  th e  p o s i t io n  o r  i n s t i t u t i o n  o f  i t s  i n -  

d iv id u a l o r  c o l le c t iv e  a u th o r ."  P o s it iv e  laws em inate from a p o l i t i c a l  

s u p e r io r  to  a  p o l i t i c a l  i n f e r i o r ,  and th e  fo rce  o f  th e  law  i s  th e  sa n c tio n  

t i e d  th e r e to .  S anc tion  i s  th e  e v i l  o r  harm th a t  can be meted o u t f o r  f a i l 

u re  to  comply w ith  th e  o rd e r . A law , th e n , i s  le g a l  i f  i t  conforms to  t h i s  

t e s t .  A law  i s  n o t a law  because i t  meets th e  t e s t  o f  r ig h tn e s s ,  goodness, 

o r an  in n a te  sense o f ju s t i c e ;  i t  need n o t meet th e  t e s t  o f a  h ig h e r  m oral 

s tan d a rd  to  be b in d in g . Y et, p re v io u s ly  A ustin  s a id  th a t  th e  D ivine law  

i s  th e  t e s t  o f human law . How does t h i s  square w ith  h is  s ta tem en t t h a t  

fo rc e  o r  m ight i s  th e  b a s is  o f p o s i t iv e  law? How does one c o n su lt D ivine 

law  to  see i f  p o s i t iv e  law  i s  good or bad , r ig h t  o r  wrong, f o r  th e  good o f  

s o c ie ty  o r  d e tr im e n ta l to  th e  b e s t  in t e r e s t s  o f so c ie ty ?  H ere, A u stin  

u ses  th e  " th e o ry  o f u t i l i t y . " He says:

God designs th e  happiness o f a l l  h is  sen tim ent c r e a tu r e s .  Some human 
a c tio n s  forw ard th a t  benovolent purpose , o r t h e i r  ten d en c ie s  a r e  beneov- 
l e n t  o r u s e f u l .  O ther human a c tio n s  a r e  adverse  to  t h a t  pu rpose , o r  t h e i r  
ten d en c ies  a re  m ischievous o r  p e rn ic io u s . The fo rm er, a s  prom oting b in  
p u rpose , God has en jo in ed . The l a t t e r ,  as  opposed to  h is  pu rpose , God has 
fo rb id d en . He has given u s th e  f a c u l ty  o f  observ ing ; o f  remembering; o f  
reason ing ; and , by  du ly  ap p ly in g  th e se  f a c u l t i e s ,  we may c o l l e c t  th e  ten d 
en c ie s  o f  our a c t io n s .  Knowing th e  ten d en c ie s  o f  our a c t io n s ,  and knowing 
h is  benovolent purpose, we know h is  t a c i t  conmands.'®

He co n tin u es:

f>7. I b id . ,  p . 12U. 

£8. I b i d . ,  p. 37.
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I n  so  f a r  a s  th e  laws o f God a re  c le a r ly  and in d is p u ta b ly  re v e a le d , we 
a re  bound to  guide our conduct by th e  p la in  meaning o f t h e i r  te rm s . I n  so 
f a r  a s  th e y  a r e  n o t re v e a le d , we must r e s o r t  to  a n o th e r  g u ide : namely,
th e  p robab le  e f f e c t  o f  our conduct on th a t  g en era l happ iness o r  good which 
i s  th e  o b je c t o f th e  D ivine Lawgiver i n  a l l  h is  laws and commandment s .  59

C lo se ly  a s s o c ia te d  w ith  A u stin 1 s  d e f in i t io n  o f law , a s  b e in g , a s  f a r  

a s  th e  sc ien ce  o f  ju risp ru d en ce  i s  concerned, p o s i t iv e  law , o r  law a s  i t  

a c tu a l ly  e x i s t s ,  i s  h is  d e f in i t io n  o f so v e re ig n ty  which gained  g en era l ac 

ceptance among a n a ly t ic a l  j u r i s t s .  He a s s e r t s :

The e s s e n t i a l  d if fe re n c e  o f a p o s i t iv e  law (o r  th e  d if fe re n c e  t h a t  sev
e rs  i t  from a law  which i s  n o t a  p o s i t iv e  law) may be s ta te d  th u s .  Every 
p o s i t iv e  law  i s  s e t  by a sovereign  p erso n , o r  a  so v ere ig n  body o f p e rso n s, 
to  a  memb e r  o r  members o f  th e  independent p o l i t i c a l  s o c ie ty  w herein  th a t  
person  o r body i s  sov ere ig n  o r  supreme .^ 0

Sovereignty he defines in this manner:

I f  a  d e te rm in a te  human s u p e r io r , n o t in  th e  h a b i t  o f  obedience to  a  l i k e  
s u p e r io r , re c e iv e  h a b itu a l  obedience from  th e  bu lk  o f  a  g iven  s o c ie ty , t h a t  
d e term ina te  s u p e r io r  i s  so v ere ig n , and th e  s o c ie ty  ( in c lu d in g  th e  s u p e r io r)  
i s  a  s o c ie ty  p o l i t i c a l  and in d e p e n d e n t .^

This i s  th e  c e le b ra te d  d e f in i t io n  o f so v e re ig n ty  which e n te red  in to  th e  l i t 

e ra tu re  o f  a n a ly t ic a l  ju risp ru d e n c e , and which had such a rem arkable e f f e c t  

upon j u r i s t i c  th in k i ng i n  th e  l a t t e r  h a l f  of th e  n in e te e n th  cen tu ry  and th e  

e a r ly  tw e n tie th  c en tu ry .

S overe ign ty  i s  supreme le g a l  a u th o r i ty .  I t  i s  th e  a u th o r i ty  o f  a  de

te rm in a te  human s u p e r io r ,  th e  o th e r  members o f th e  s o c ie ty  being  i n f e r i o r

59. I b id . ,  pp . U3-UU.

6 0 . I b id . ,  p .  193.

61 . I b i d . ,  p .  19U.
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and thus s u b je c t .  The people a re  n o t so v ere ig n , b u t r a th e r  a  sm all p o r tio n  

th e re o f  a re  th u s  to  be so d e s ig n a te d . E i th e r  so v e re ig n ty  r e s id e s  i n  a  " s in 

g le  member o f th e  whole" o r  i n  a  l im ite d  number o f p e rso n s , and , in d eed , 

even i n  th o se  s o c ie t i e s  -whose governments a re  "popular" o n ly  a  v e ry  few p e r

sons a re  a c tu a l ly  so v e re ig n . S o v ere ig n ty  cannot be l e g a l ly  l im ite d ,  f o r  a s  

A u stin  sa y s , "supreme power l im i te d  by  p o s i t iv e  law , i s  a  f l a t  c o n tra d ic 

t io n  i n  t e r r a s ." ^  There a re  no ex cep tio n s  to  t h i s ,  he p o in ts  o u t .  However, 

he i s  w il l in g  to  adm it t h a t  " th e re  a re  p r in c ip le s  o r  maxims which th e  sov

e re ig n  h a b i tu a l ly  o b se rv es , and which th e  bu lk  of s o c ie ty ,  o r th e  b u lk  of 

i t s  i n f l u e n t i a l  members, reg a rd  w ith  f e e l in g s  o f a p p ro b a tio n * " ^  But th e se  

maxims sometimes a re  e x p re ss ly  adop ted  by th e  so v ere ig n  and thence  become 

law , o r  more commonly, " th ey  a re  n o t e x p re s s ly  adop ted , b u t a re  sim ply  im

posed by o p in ions p re v a le n t in  th e  community. In  e i t h e r  case  th e  sovereign  

i s  bound to  observe them by m erely  m oral s a n c t io n s ." ^  The so v ere ig n  has

n o t been l e g a l ly  l im i te d  in  e i t h e r  e v e n t.

Because so v e re ig n ty  i s  in cap ab le  o f le g a l  l im i t a t io n  l i b e r t y  o r  human

r ig h t s  a re  th o se  m a tte rs  which a re  " l e f t  o r g ran ted  by a  so v ere ig n  govern-

ment to  any of i t s  own s u b je c ts ;  and , . . .  s in ce  th e  power o f  th e  govern

ment i s  in c ap a b le  o f l e g a l  l im i ta t io n ,  th e  government i s  l e g a l ly  f r e e  to  

ab rid g e  t h e i r  p o l i t i c a l  l i b e r t y ,  a t  i t s  own p le a su re  o r  d i s c r e t i o n .11̂  

However, says A u stin , a  government may be fo rced  to  observe c e r t a in  l i b e r 

t i e s  and r ig h t s  because o f  th e  h in ^v ran ee  o f  p o s i t iv e  m o ra li ty , and " i t  i s

62. I b id . ,  p .  25U.

63. I b id . ,  p .  257. 

61*. I b id .  

65. I b i d . ,  p .  268.
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bound by th e  law s o f God,  a s  known th ro u g h  th e  p r in c ip le  o f  u t i l i t y ,  n o t 

to  lo a d  them w ith  le g a l  d u tie s  which g en e ra l u t i l i t y  c o n d e m n s . " 66

This somewhat len g th y  tre a tm e n t o f  th e  th e o r ie s  o f Green and A u stin  i s  

j u s t i f i e d ,  o f co u rse , o n ly  to  th e  degree t h a t  "Willoughby su b sc rib e s  to  them . 

I t  i s  c le a r  th a t  W illoughby does a c c e p t, w ith  some re fin em en t, A u stin ’ s th e 

o ry  o f law  and so v e re ig n ty . As we s h a l l  see  l a t e r  W illoughby, to o ,  reg ard s  

p o s i t iv e  law  a s  being  th e  o n ly  "law ” w orthy o f a n a ly s is  by th e  s c i e n t i f i c  

j u r i s t .  He, to o , sees so v e re ig n ty  a s  l e g a l ly  u n lim ite d  power over s u b je c ts .  

He, to o , draws a l in e  between law  and m orals a s  Bentham and A u stin  d id  e a r ly  

i n  th e  n in e te e n th  c e n tu ry . The j u r i s t ,  a s  j u r i s t ,  does no t concern h im se lf 

w ith  m oral law , f o r ,  .by d e f in i t io n ,  i t  i s  n o t p o s i t iv e  law .

In  h is  second m ajor work on e th ic a l  p o l i t i c a l  th o u g h t, S o c ia l J u s t i c e , 

(1900), W illoughby in d ic a te s  i n  th e  p re fa c e  t h a t  th e  id eas  co n ta in ed  in  th e  

work a re  la r g e ly  th o se  o f T. H. Green and th e  Oxford School o f  Id ea lism .6 7  

A few key q u o ta tio n s  from t h i s  work w i l l  in d ic a te  t h a t  W illoughby accep ted  

t h i s  id e a lism  a s  h is  own* "The r e a l i z a t io n  of one’s e th ic a l  s e l f  i s  th e  

g en era l c a te g o r ic a l  im p era tiv e  ad d ressed  to  every  one . "68 "The h ig h e s t 

good . . .  i s  a  s o c ia l  one."69  " . . .  th e  in d iv id u a l  i s  a b le  to  f in d  h is

b e s t  s e l f - r e a l i z a t i o n  o n ly  when he seeks h is  own good in  th e  good o f o th e rs  

and o f s o c ie ty  a t  la rg e . " 70 Like G reen, W illoughby sees th e  in d iv id u a l a s  

e s s e n t ia l ly  a  m oral be ing  whose r ig h t s  (and he has r ig h ts  o n ly  a s  a  member 

o f  th e  s ta t e )  d e riv e  from  th e  s t a t e  and no t from a s t a t e  o f  n a tu re .  A lso 

l i k e  Green, W illoughby re g a rd s  th e  s t a t e  a s  a  n ece ssa ry  good and n o t a nec—

6 6 .  Ib id . , p .  268. The i t a l i c s  a re  A u s tin ’s .

67 .  W illoughby, S o c ia l J u s t ic e ,  New York, 1900, p . v i i i .

68 .  I b id . ,  p .  21 .  6 9 .  I b i d . ,  p .  31 . 70 .  I b id .
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essary evil.
Can one accept the thoughts of Green and Austin without being incon

sistent? The point at which conflict between these two theories is most 
likely, of course, is that of sovereignty. Although Green elevated the 
state from a necessary evil where it had been relegated by the classical 
liberals to a positive good, he was not willing to attribute to it unlim
ited legal competence as were the analytical jurists. On Austin’s defin
ition of sovereignty Green says—

. . .  the Austinians, having found their sovereign, are apt to regard it as 
a much more important institution than— if it is to be identified with a 
determimte person or persons— it really isj they are apt to suppose ttet 
the sovereign, with the coercive power (i. e. the power of operating on the 
fears of the subjects) which it exercises, is the real! determinate of the 
habitual obedience of the people, at any rate of their habitual obedience 
in respect of those acts and forebearances which are prescribed by law.
But, as we have seen, this is not the case. It then needs to be pointed 
out that if the sovereign power is to be understood in this fuller, less 
abstract sense, if we mean by it the real determinate of the habitual obe
dience of the people, we must look for its sources much more widely and 
deeply than the ’analytical jurists’ doj that it can no longer be said to 
reside in a determimte person or persons, but in that impalpable congeries 
of the hopes and fears of a people, boundtogether by common interests and 
sympathy, which we call the general will.

71. Green, Works, I I ,  UOU.
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C hapter IV 

THE ORIGIN AND NATURE OF THE STATE

W illoughby c o n sid e rs  th e  o r ig in  o f th e  s t a t e  to  be an im portan t to p ic  

o f  s tu d y  f o r  p o l i t i c a l  s c i e n t i s t s .  He d e a ls  w ith  i t  a t  le n g th  i n  h is  An 

Byam-i-nation o f  th e  N ature o f  th e  S ta te  (1896), and touches on th e  s u b je c t 

i n  The P o l i t i c a l  T h eo ries  o f  th e  A ncient World (1903)* and The Fundamental 

Concepts o f P ub lic  law  (192U) • The sea rch  f o r  th e  o r ig in  o f th e  s t a t e  i s  

im p o rtan t to  W illoughby n o t m erely  because "a study  o f o r ig in s  i s  alw ays 

an  a t t r a c t i v e  one • . ."■*• b u t ,  more to  th e  p o in t ,  p o l i t i c a l  s c i e n t i s t s ,  he 

say s , must co n sid e r ” . . .  th e  way in  which i t  may reaso n ab ly  be supposed 

to  have been c re a te d , in  o rd e r t h a t  i t  may be j u s t i f i e d  in  th e  e x e rc is e  of 

th e  a u th o r i ty  th a t  i t  w ie ld s ."  The sea rch  f o r  th e  o r ig in  o f  th e  s t a t e ,  

th e n , i s  b o th  an  h i s t o r i c a l  and a moral s tu d y . I n  th u s  d iv id in g  th e  s tu d y  

W illoughby a cc e p ts  th e  method o f J .  K. B lu n ts c h li ,  who i n  h is  The Theory o f

1 . W illoughby, The N ature o f th e  S ta te ,  p . 18.

2 . I b i d . ,  p .  30 .
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the State, treats of the origin of the state in terms of the "historical" 
and the "speculative or philosophical#"^

Concerning the historical origin of the state, "Willoughby, in his ear
liest work, finds the evidence too scanty to draw any definite conclusions# 
On this he says, "The fact is, that the first subjection of man to public 
authority, of some sort or other, was practically and necessarily coeval 
with the beginning of his social life, and this carries us back to periods 
of human development anterior to those that furnish historical records#"U 
Despite this lack of evidence, however, Willoughby does give some considera
tion to the historical origin of the state and singles out the patriarchal 
theory for special attention# As advocated by Sir Henry Maine,£ this the
ory holds that the state has "its origin in separate families, held togeth
er by the authority and protection of the eldest valid male ascendant."^
The only political authority in this primitive' state of man1 s existence was 
the patrla pote3tas, and the only social unit was the family# With the 
growth of population, however, the families grew into clans, the clans into 
tribes, and, as a result of conquest and alliances, the tribes merged into 
nations. Correspondingly, political power shifted from the patria to the 
chief of the clan and from him to the king of the tribe or nation.? This

3# J .  K. B lu n ts c h l i ,  The Theory o f th e  S ta te , p .  259#

li. W illoughby, The N ature o f  th e  S ta te ,  p . 19.

5# A c tu a lly , t h i s  th e o ry  a n te d a te s  th e  w r i t in g s  o f Maine, f in d in g  
c la s s i c a l  e x p re ss io n  i n  S i r  R obert F i lm e r 's  O b serv a tio n s  Concerning th e  O r i-  
g i a a l l  o f Government (1652), i n  which he u t i l i z e s  th e  p a t r i a r c h ic a l  th e o ry ” 
to  a id  Tn h i s  j u s t i f i c a t i o n  o f th e  ro y a l  power#

6 .  Quoted i n  The N ature o f  th e  S ta te , p .  19* I n  h is  e a r l i e r  work Wil
loughby a t t r i b u t e s  t h i s  th e o ry  to  Maine, b u t i n  h is  The Fundamental Concepts 
o f  P ub lic  law,  he p o in ts  to  b o th  Maine and H erbert Spencer a s  su p p o rte rs  o f 
th e  theory#
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th e o ry  o f th e  h i s t o r i c a l  o r ig in  o f th e  s t a t e  had gained  r a th e r  wide a c c e p t

ance , acco rd ing  to  W illoughby, because o f  i t s  " s im p l ic i ty  and a p p a ren t r e a 

sonableness,"®  b u t he f in d s  i t  unaccep tab le  on two c o u n ts . F i r s t ,  th e  fam

i l y  and th e  s t a t e  a re  fundam entally  d i f f e r e n t  i n s t i t u t i o n s ,  and seco n d ly , 

th e  fu n c tio n s  o f th e  two a re  n e c e s s a r i ly  d i f f e r e n t .  He i s  w il l in g  to  con

cede th e  im portance o f th e  fa m ily  in  p r im itiv e  s o c i e t i e s ,  th a t  th e  fam ily  

ou t o f  n e c e s s i ty  " d ic ta te d  to  a  v ery  g re a t  e x te n t p o l i t i c a l  a c t io n ,  . . . "  

th a t  " . . .  th e  f a t h e r ’ s  a u th o r i ty  was u t i l i z e d  f o r  th e  enforcem ent o f  most 

o f  th e  th en  ru le s  o f conduct, . . . "  and th a t  " . . .  such a u th o r i ty  o f  th e  

f a th e r  and th e  fa m ily  o rg a n iz a tio n  suggested  th e  e stab lish m en t and manner o f 

o rg a n iz a tio n  o f th e  p r im itiv e  S ta te ." ? Conceding a l l  t h i s ,  W illoughby s t i l l  

does n o t f in d  th a t  i t  proves t h a t  th e  s t a t e  a r i s e s  ou t o f th e  fam ily , f o r  

he say s , " In  th e  fa m ily  th e  lo c a t io n  o f a u th o r i ty  i s  n a tu ra l  ( i .  e .  i n  th e  

f a th e r ) .  In  th e  S ta te  i t  i s  one o f c h o ice . S ubo rd in atio n  i s  th e  p r in c ip le  

o f th e  fam ily} e q u a l i ty  th a t  o f  th e  S ta te  Arguing t h a t  th e  fu n c tio n s

o f th e  s t a t e  and th e  fam ily  a re  e s s e n t ia l ly  d i f f e r e n t ,  W illoughby say s :

I t  i s  on ly  by th e  n e c e s s a r i ly  p r im itiv e  c h a ra c te r  o f th e  p a t r ia r c h a l  au
th o r i t y ,  and th e  e x te n t to  which th e  S ta te  in  i t s  e a r ly  p e rio d  o f develop
ment recogn ized  t h i s  power o f th e  f a th e r ,  and u t i l i z e d  h is  a u th o r i ty  f o r  th e  
o b ta in in g  o f many o f  i t s  aim s, th a t  countenance i s  g iven  to  th e  id e a  t h a t  
th e  S ta te  developed from  th e  fam ily . So d i s s im i l ia r  a re  th e  aims o f th e  two 
i n s t i t u t i o n s ,  t h a t  one cou ld  n o t have owed i t s  o r ig in  to  th e  o th e r .  The 
fam ily  never was and never can  become a  s u b je c t o f  p u b lic  law . I t s  i n t e r e s t s

7 .
P. 152.

8. 
9 .

10.

W illoughby, The Fundamental Concepts o f Pub lic  Law, New York, 192U,

I b id .

W illoughby, The N ature o f th e  S ta te ,  p . 20.

I b id .
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a re  n e c e s s a r i ly  p r iv a te .^ -

Although i n  h is  The Mature o f  th e  S ta te  W illoughby concludes t h a t  th e  

em p irica l evidence i s  to o  scan ty  f o r  any  d e f in i te  conclusions as  to  th e  

h i s to r i c a l  o r ig in  o f  th e  s t a t e ,  in  h is  The P o l i t i c a l  T heo ries  o f th e  A ncient 

World and in  h is  more re c e n t  The Fundamental Concepts o f  P ub lic  law  he 

f in d s  th a t  p o l i t i c a l  a u th o r i ty  d id , in deed , o r ig in a te  in  th e  t r i b e .  On t h i s  

he a s s e r t s :

As reg a rd s  th e  g en es is  o f p o l i t i c a l  a s  d i s t i n c t  from s o c ia l  a u th o r i ty  
over men, i t  -would seem to  be c le a r  th a t  i t s  beginning  i s  to  be t ra c e d  to  
th e  t r i b e ,  o r  to  th e  c la n  i n  th o se  cases  i n  which th e  t r i b e  was a  p roduct 
o f  th e  growth o f a  c la n  o r  of th e  union  o f two o r  more c l a n s . ^

W illoughby p re se n ts  no e m p iric a l evidence th a t  t h i s  i s  t r u e ,  bu t a r r iv e s  a t  

t h i s  conclusion  by reaso n in g  in  t h i s  fa sh io n : P o l i t i c a l  a u th o r i ty  cou ld

n o t have a r i s e n  ou t o f th e  fam ily , f o r  th e  e a r ly  fam ily  e x h ib ite d  p u re ly  

s o c ia l  c h a r a c te r i s t i c s ,  and not p o l i t i c a l  ones. Membership was l im ite d  to  

s p e c if ic  d e term in a te  in d iv id u a ls ;  th e  "bond of union" was e s s e n t ia l ly  tem

p o ra ry ; and th e  members were no t c i t iz e n s  b u t were " v i r tu a l  s lav e s  o r  c h a t

t e l s  of th e  fam ily ’ s head , . . .  ."3-3 On th e  o th e r  hand, th e  t r i b e  e x h ib i

te d  p u re ly  p o l i t i c a l  c h a r a c te r i s t i c s .  The c h ie f  ru le d  by r i g h t ,  th a t  i s ,

" •  • • from th e  a c tu a l  agreem ent o r acquiescence o f h is  s u b j e c t s . " ^  There 

were no a b so lu te  l im i t s  to  th e  membership o f th e  t r i b e ;  th e re  were no l i n d -

U .  I b id . ,  pp . 20-21.

12. W illoughby, The Fundamental Concepts o f  P ublic  Law, p . 156.

13. I b id . ,  p .  156.

H i .  I b i d . ,  p p . 1 5 6 - 5 7 .
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tations upon the duration of its existence. All citizens were equalj the 
tribe was "sovereign and self-sufficientBeginning with the simplest 
of governmental forms the tribe grew into the modern complex state:

Beginning with a jurisdiction that extended little beyond that of direc
tion in times of war, and judgment in a comparatively few matters in times 
of peace, the tribe had but to stretch out gradually its control, first by 
way of increase of its executive and judicial functions, and then, finally, 
by the exercise of direct legislative authority, in order to develop into 
the sovereign body-politic of today which practically monopolizes the legal 
right to employ physical coercion.1°

Political philosophy need not concern itself so much with the history 
of the rise of states as with "the origin of the State from the rational 
standpoint."-^ The important question the political theorist is called up
on to answer is not how, in fact, the state originated, but rather how the 
state might be thought to have originated so that the ethics of its com
mands can be justified. This is why, to Willoughby, the origin of the state 
is a moral question to be answered by the political theorist rather than 
the historian of political institutions. Therefore, he dismisses the sub
ject of the historical origin of the state after only slight consideration, 
and passes on to a consideration of various ethical theories that have bean 
advanced to explain the origin of the state. After a critical examination 
of several such theories, Willoughby then presents what he feels to be the 
"true origin of the State.

First, he examines the natural or instinctive theory of the origin of

15 . Ibid., p . 157.

16. Ibid.

17 . Willoughby, The N ature of th e  S ta te ,  p. 30.

18. Ibid., pp. 119-U l.
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th e  s t a t e .  He p o in ts  p a r t i c u la r ly  to  A r i s to t le  and B lu n ts c h li  a s  su p p o rt

e rs  o f t h i s  th e o ry . A r i s to t le  p rocla im ed man to  be by  n a tu re  a  p o l i t i c a l  

an im al, and "co n sid e red  p o l i t i c a l  a u th o r i ty  alm ost a s  a  m etap h y sica l neces

s i t y  a r i s in g  from th e  s o c ia l  l i f e  o f  man, a s  e x is t in g  i n  and o f  and f o r  i t 

s e l f ,  and a s  determ ined  by ’th e  v e ry  n a tu re  o f th in g s ' ."1 9  W illoughby says 

f u r th e r :

It scarcely needs to be said that Aristotle makes this statement, not as 
a premise, but as a conclusion. As is well known, he holds that the real 
nature of a being is to be determined by the possible perfection to which 
that being can be brought. When, then, Aristotle says that man is, by na
ture, a political being, he means that his metaphysical and ethical specu
lations have led him to form an estimate of man’s summum bonuann of his 
ideally best life, which, as a practical proposition, it is impossible for 
him to realize except in social and political association with others of 
his kind.20

As stated by Bluntschli this theory holds that the common cause of the 
rise of states is found ". • .in human nature, which besides its individn- 

, al diversity has in it the tendencies of community and unity. These 
tendencies are "the inward impulse to Society (Statstrieb)."22 This social 
impulse is at first subconscious, but eventually and gradually reveals it
self, and there is formed "a consciousness and a will of the State" first 
among the leader's, and then among the higher and then among the lower clas
ses.^

W illoughby ag re es  w ith  A r i s to t le  t h a t  man i s  by n a tu re  p o l i t i c a l ,  b u t,

19. I b id . ,  p .  33 .

20. W illoughby, The E th ic a l  B asis  o f P o l i t i c a l  A u th o rity , New York, 
1930, p . 25.

21. B lu n ts c h l i ,  The Theory o f th e  S ta te , p . 300.

22. I b id .  23. I b id . ,  p p . 300-301.
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he a s s e r t s ,  though t h i s  be t r u e  i t  i s  n o t s u f f i c i e n t  f o r  th e  p o l i t i c a l  th e 

o r i s t .  Indeed , he sa y s , t h i s  r e a l l y  evades r a th e r  th an  so lv es  th e  problem . 

The s t a t e  i s  n a tu ra l  " in  th e  sense th a t  ev ery th in g  th a t  e x is t s  i s  n a tu 

r a l . " ^  However, th e  im p o rtan t p o in t th a t  i s  overlooked in  t h i s  ty p e  o f  

th in k in g , in  W illoughby’ s v iew , i s  t h a t  human be in g s  e x e rc is e  p o l i t i c a l  

a u th o r i ty .  P o l i t i c a l  t h e o r i s t s  must ta k e  in to  c o n s id e ra tio n  th e  e m p irica l 

m a n ife s ta tio n s  o f  p o l i t i c a l  power and " th e  manner i n  which i t s  c o n tro l over 

th e  in d iv id u a l  may be harmonized w ith  th e  l a t t e r ’s  n a tu r a l  freedom ." ̂ 5 This 

" n a tu ra l  freedom" s ig n i f ie s  t h a t  man i s  " n a tu r a l ly  g i f t e d  w ith  powers o f  

s e lf -d e te rm in a t io n  o f  a c t i o n . " ^  Indeed , W illoughby say s , i t  i s  t h i s  "w ill"  

which d is t in g u is h e s  man, making him a  perso n  r a th e r  th a n  a th in g .

W illoughby i s  w i l l in g  to  acc e p t B lu n ts c h l i ’ s e x p lan a tio n  a s  th e  cause 

o f  th e  s t a t e ,  bu t n o t a s  th e  o r ig in  o f  th e  s t a t e .  He say s :

Here we have indeed  th e  cause o f  th e  S ta te ,  t h a t  i s  to  say , th e  n a tu ra l  
elem ents in  human n a tu re  t h a t  u rg e  i t s  e stab lish m en t and m aintenance o But 
t h i s  i s  n o t th a t  f o r  which we a re  seek in g . What we w ish to  d isco v e r i s  th e  
j u s t i f i c a t i o n  o f p o l i t i c a l  a u th o r i ty  as  humanly e x e rc is e d , and t o  harmonize 
i t  w ith  p re d ic a te d  p e rso n a l freedom .27

F urtherm ore , W illoughby a s s e r t s ,  " to  speak o f th e  S ta te  a s  ’n a tu r a l ly ’ c re 

a te d ,  makes  o f  i t  an e n t i t y  independen t o f man, u n c re a te d  by him, and, a s  

such , n o t re q u ir in g  j u s t i f i c a t i o n  i n  h is  e y e s ." 2^ On th e  n a tu ra l  o r in 

s t in c t iv e  th e o ry  W illoughby concludes:

21*. W illoughby, The N ature o f th e  S ta te ,  p .  31*

25. I b id .

26 . I b i d . ,  p .  32 .

27. I b i d . ,  p .  33 *

28. I b id .
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While i t  i s  undoubted ly  t r u e  t h a t  th e  communal l i f e  o f  man does neces
s a r i l y  g ive r i s e  to  m utual i n t e r e s t s ,  which re q u ire  f o r  t h e i r  r e a l iz a t io n  
th e  re c o g n itio n  o f m utual r ig h ts  and o b l ig a t io n s ,  y e t  t h i s  does n o t o f i t 
s e l f  c r e a te  a  magi a t r y  n o r o rgan ize  a  governm ental m achinery such a s  i s  
n ecessa ry  f o r  th e  c r e a t io n  o f  a  S ta te .  The e s tab lish m en t o f th e se  in s t r u 
m ents, to g e th e r  w ith  th e  d e te rm in a tio n  o f th e  co n ten ts  o f  t h e i r  powers, r e 
q u ire s  conscious human a c t i o n . ^ ?

W illoughby g ives b r i e f  a t te n t io n  to  th e  th e o ry  th a t  conceives o f th e  

s t a t e  a s  a n a tu ra l  organism  and sees  i t  a s  c lo s e ly  a l l i e d  to  th e  n a tu ra l  

o r in s t in c t iv e  th e o ry . He id e n t i f i e s  t h i s  th e o ry  w ith  H erbert Spencer and 

w ith  B lu n ts c h l i .  W illoughby fin d s  th a t  Spencer comes q u ite  c lo se  to  ho ld

in g  th a t  p o l i t i c a l  s o c ie ty  i s  a  b io lo g ic a l  o r g a n i s m . 30 S p en ce r 's  simulation 

o f  reasons f o r  reg a rd in g  so c ie ty  a s  an  organism  a re :

I t  undergoes con tinous growth. As i t  grows, i t s  p a r ts  become u n lik e : 
i t  e x h ib its  in c re a se  o f  s t r u c tu r e .  The u n lik e  p a r t s  s im u ltaneously  assume 
a c t i v i t i e s  o f  u n lik e  k in d s . These a c t i v i t i e s  a r e  n o t sim ply d i f f e r e n t ,  b u t 
t h e i r  d if f e re n c e s  a r e  so r e la te d  a s  to  make one a n o th e r  p o s s ib le .  The r e 
c ip ro c a l  a id  th u s  g iven  causes m utual dependence o f th e  p a r t s .  And th e  mn- 
tu a lly -d e p e n d en t p a r t s ,  l i v in g  by and f o r  one a n o th e r , form an  aggregate  
c o n s t i tu te d  on th e  same g en era l p r in c ip le  as  i s  an  in d iv id u a l organism . . .  
ev ery  organism  o f  a p p re c ia b le  s iz e  i s  a  so cie ty }  . . .  th e  l iv e s  o f th e  
u n i t s  co n tinue  f o r  some tim e i f  th e  l i f e  o f th e  ag g reg a te  i s  suddenly a r 
r e s te d ,  w hile  i f  th e  ag g reg a te  i s  n o t d estro y ed  by  v io le n c e , i t s  l i f e  
g r e a t ly  exceeds i n  d u ra tio n  th e  l iv e s  o f  i t s  u n i t s .  Though th e  two a re  con
t r a s t e d  a s  r e s p e c t iv e ly  d is c r e te  and c o n c re te , and though th e re  r e s u l t s  a  
d if fe re n c e  i n  th e  ends subserved by th e  o rg an iza tion}  th e  re q u ire d  m utual 
in f lu e n c e s  o f  th e  p a r t s ,  n o t tra n s m is s ib le  in  a  d i r e c t  way, b e in g , in  a so
c ie ty ,  tra n s m itte d  in  an  in d i r e c t  way. 31

D esp ite  th e  f a c t  t h a t  Spencer goes on in  subsequent c h ap te rs  to  p o in t ou t 

th e  s im ili a r i t i e s  between organisms and s o c ie ty , a s  f o r  example when he 

say s , "Organs in  an im als and organs in  s o c ie t ie s  have in te r n a l  arrangem ents

29. I b id . ,  p .  3li.

30. W illoughby, The E th ic a l B asis  o f P o l i t i c a l  A u th o rity , p . 27.

31 . H erb ert S pencer, The P r in c ip le s  o f  Socio logy ,  New York, 1876, I ,
1*62.
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fram ed on th e  same p r in c ip le ,  "3*" and proceeds to  prove t h i s  w ith  v a rio u s  

d a ta , W illoughby i n s i s t s  t h a t  Spencer i s  n o t id e n t i fy in g  b io lo g ic a l  and 

s o c ia l  organism s, b u t i s  m erely  p o in tin g  o u t t h a t  th e y  a re  analogous.

B lu n ts c h l i ,  on th e  o th e r hand, den ies  t h a t  th e  s t a t e  i s  a  b io lo g ic a l  

organism . He say s , "The S ta te  indeed  i s  n o t a  p roduct o f n a tu re , and 

th e re fo re  i t  i s  n o t a  n a tu ra l  organism ; i t  i s  i n d i r e c t ly  th e  work o f man 

. . . .  In  c a l l in g  th e  S ta te  an  organism  we a re  no t th in k in g  o f th e  a c t i 

v i t i e s  by which p la n ts  and anim als seek , consume and a s s im ila te  nourishm ent, 

and reproduce t h e i r  s p e c i e s . " 3 3  He d en ies  t h a t  th e  s t a t e  s tan d s  on th e  

same grade w ith  "low er organism s o f p la n ts  and an im als , b u t i s  o f  a  h ig h e r  

k i n d . T h e  s t a t e  i s  a  moral and s p i r i t u a l  organism , says B lu n ts c h li ,

" .  . . a  g re a t body which i s  capab le  o f  ta k in g  up in to  i t s e l f  th e  fe e l in g s  

and th o u g h ts  o f th e  n a tio n , o f  u t te r in g  them in  law s, and r e a l iz in g  them in  

a c ts ;  . . .  ."3^  The s t a t e  has " . . .  a  p e r s o n a l i ty  w hich, having s p i r i t  

and body, p o ssesses  and m an ifests  a w i l l  o f i t s  own«"3^ D esp ite  B lu n t-  

s c h l i 's  d e n ia l  th a t  th e  s t a t e  i s  a  n a tu ra l  organism  W illoughby f in d s  he 

does indeed  a s c r ib e  to  th e  s t a t e  such a  c h a ra c te r  when he pronounces th e  

s t a t e  to  be m asculine and th e  church fe m in in e .37

W illoughby’ s c h ie f  concern  w ith  Spencer and B lu n ts c h li  a t  t h i s  p o in t 

i s  n o t w hether Spencer i n  f a c t  i d e n t i f i e s  n a tu ra l  organism s w ith  s o c ie ta l

32. I b id . ,  p .  U77.

33 . B lu n ts c h li ,  The Theory o f th e  S ta te ,  p .  1 9 .

3U. I b id . ,  p .  22.
35. I b id .

36 . I b id .

37 . W illoughby, The E th ic a l  B asis  o f  P o l i t i c a l  A u th o rity , p . 29.
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organism s o r w hether B lu n ts c h li  in  f a c t  sees th e  s t a t e  as  a  n a tu ra l  organ

ism (though t h i s  co n clu sio n  can e a s i ly  be drawn from t h e i r  s ta te m e n ts ) , b u t 

r a th e r  w ith  denying th a t  th e  s t a t e  i s  an  organism . He adm its  t h a t  th e  a n a l

ogy i s  s t r i k in g ,  b u t th a t  " id e n t i ty  cannot be affirm ed ."^®  TBUloughby’ s 

bases f o r  t h i s  d e n ia l  a re s  I n  a n a tu ra l  organism  " th e  l iv in g  b e in g  i s  an  

ag g reg a te  whose p a r ts  e x i s t  s o le ly  to  su p p o rt and co n tin u e  th e  l i f e  o f  th e  

w h o l e , "39 w hile  in  a s t a t e  th e  in d iv id u a l has a  " c o n t in u a lly  in c re a s in g  

sphere o f  f r e e  undeterm ined a c t i o n . " ^  A lso , " a l l  n a tu ra l  organism s d e riv e  

t h e i r  l i f e  from  p re -e x is t in g  l iv in g  be in g s; w hile  . . .  th e  S ta te  does n o t, 

and can n o t, o b ta in  i t s  v i t a l i t y  from o th e r  p o l i t i c a l  p o w ers."^ ! Most im

p o r ta n t ,  " i s  th e  f a c t  th a t  i n  th e  ^ o a tu ra l^  organism , th e  laws of develop

m ent, though a c t in g  from  w ith in , a re  b l in d ly  and i n t u i t i v e l y  fo llow ed; w hile 

th e  growth o f th e  S ta te ,  though a ls o  from w ith in , i s ,  to  a  co n sid e rab le  ex

t e n t  a t  l e a s t ,  co n sc io u s ly  f e l t ,  and th e  form o f  i t s  o rg a n iz a tio n  s e l f - d i 

r e c t e d . " ^  F in a l ly , " th e  S ta te ,  s t r i c t l y  co n sid e red , i s  e s s e n t i a l ly  psych ic  

r a th e r  th a n  p h y s ic a l. I t  re p re se n ts  a  w i l l  r a th e r  th an  a  p h y s ica l be ing ; 

and th u s , co n sid e red  a p a r t  from th e  governm ental m achinery th ro ugh which i t  

a c t s ,  and th e  in d iv id u a ls  o rgan ized  under i t ,  on ly  p sy ch o lo g ica l q u a l i t i e s  

a re  a t t r i b u t a b l e  to  i t . " ^

38 . W illoughby, The N ature o f th e  S ta te ,  p . 35 .

3 9 . Ib id . ,  p .  36 .

UO. I b i d .

Ib id «> PP» 36-37. 

h2. I b id . ,  p .  37 .

U3. I b i d . ,  p . 38 .
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D esp ite  W illoughby’ s d e n ia l  t h a t  th e  s t a t e  i s  an organism  he f in d s  

t h a t  th e re  i s  a  " s t r ik in g  analogy” between them, b o th  a s  to  s t r u c tu r e  and 

Banner o f  developm ent. The w i l l  o f  th e  s t a t e  i s  d i f f e r e n t  from  th e  w i l l s  

of i t s  " c o n s t i tu e n t  u n i t s . "1*1* There i s  a  l ik e n e s s  between th e  growth of 

n a tu ra l  and p o l i t i c a l  s o c i e t i e s .  He sa y s , " In  b o th  th e re  ap p ea r an in c re a s 

in g  d i f f e r e n t i a t io n  o f p a r t s ,  and growth in  v a r ie ty  o f t h e i r  needs. As th e  

h ig h e r  forms a re  assumed, th e  organism  becomes more d e f in i t e ly  and d e l ic a 

t e l y  c o n s tru c te d ; i t s  a c t i v i t i e s  become in c re a s in g ly  s e l f - d i r e c t iv e ,  u n t i l  

f i n a l l y  th e  s e lf -c o n sc io u s  in d iv id u a l a p p e a r s . " ^ - 5  Indeed , f o r  some p u r

p o ses , a t  l e a s t ,  W illoughby fin d s  t h a t  " th e  term  'S t a t e '  a s  u sed  i n  P o li

t i c a l  S cience . . .  ."  can be  lik e n e d  " . . .  to  th e  term  ' l i v i n g  b e in g ' a s  

employed i n  B io lo g ic a l S c i e n c e . " ^  The p a r t i c u la r  purpose f o r  which t h i s  

l ik e n e s s  i s  le g i t im a te  i s  t h a t  of dem onstrating  th a t  th e  term  "S ta te "  can 

be u sed  to  d e sc r ib e  th e  e a r ly  ty pes o f  p o l i t i c a l  l i f e .  J u s t  a s  th e  b io lo 

g i s t  a t t r i b u t e s  " l iv in g  being" to  th e  low est forms o f  b io lo g ic a l  l i f e ,  th e  

p o l i t i c a l  s c i e n t i s t  can  c o r r e c t ly  d e sc r ib e  th e  low est and most p r im itiv e  

fonns o f p o l i t i c a l  l i f e  by  th e  term  " S ta te .  "1*7

W illoughby b r i e f l y  m entions th e  u t i l i t a r i a n  th e o ry  o f th e  o r ig in  o f 

th e  s t a t e ,  sa y in g , "When co n sid ered  from  th e  s tan d p o in t from which we a re  

v iew ing i t ,  th e  obvious u t i l i t y  of th e  S ta te  i s  n o t o f  i t s e l f  a  J u s t i f i c a 

t i o n . " ^  Oddly enough, he does n o t d e sc rib e  th e  th e o ry , nor does he men—

1*1*. I b i d . , P . 3 5 .

1*5. I b i d . , PP... 28-29

1*6. I b i d . , P . •00CM

U7- I b id .

*=
-

co . I b i d . , P . *COmy

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

135

t io n  the p rin cip le  propounders o f the theory. To him, apparently, i t  uas 

se lf-ev id en t that th is  greatest happiness princip le  (with happiness being 

defined as sensual pleasure) can never account for the orig in  of something 

so m ajestic as the s ta te .

Like-wise, he only b r ie f ly  mentions the force theory in  h is  The Nature 

o f the S ta te , but does, in  another connection, consider i t  more thoroughly 

in  The E thical Basis o f  P o lit ic a l  Authority. In the e a r lie r  work Willough

by id e n tif ie s  the force theory as being one in  which "might per se i s  a war

rant fo r  coercion . . .  ,"U9 He does not a ttrib u te i t  to  any particular  

individuals who have supported i t .  He says i t  "scarcely needs refutation  

. . ." fo r  i t  " is a f u t i le  attempt to avoid the question . . o f the

ju s t if ic a t io n  of p o l i t ic a l  authority. He adds, "what causal connection 

can there be between 'might' and 'r igh t'?  Morality has reference only to  

a subject with powers of free  self-determ ination o f  action ."^- In h is  la t 

er work, however, Willoughby elaborates on the force theory, pointing out 

that "there have been e th ic a l or p o l i t ic a l  speculators who have held, e ither  

that might makes r ig h t, or a t le a s t ,  that the exercise o f force by those 

capable o f exercising i t ,  i s  not subject to  moral reprobation."^ Willough

by points out that the question of whether force makes right was raised  by 

the Sophists in  the f i f t h  century, B. C. Indeed, the issu e  was of such 

importance th at Plato in  Book I  o f h is Republic, speaking through Thrasy— 

machus o f Chalcedon, dwells on I t  a t len gth . Thrasymachus' p osition

ll9. Ib id . ,  p. U l.

50. Ib id .

51. Ib id .

52. Willoughby, The Ethical B asis, o f P o lit ic a l Authority, p . 3U.
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i s  th a t  ju s t ic e  i s  th e  i n t e r e s t  o f th e  s t ro n g e s t ,  t h a t  th e re  i s  no such 

t/M ng a s  n a tu ra l  r ig h t  o r  ju s t i c e  and th a t  r i g h t  i s  sim ply th a t  ■which i s  

en fo rced  by th e  s tro n g e s t power in  accordance w ith  th e  in t e r e s t s  o f  th e  

w ie ld e r o f t h a t  power. W illoughby sa y s , Mwhen s ta te d  in  t h i s  b o ld  form , 

th e  Force Theory, i t  s c a rc e ly  needs to  be p o in te d  o u t, i s  a  d e n ia l  t h a t  

th e re  i s  any such th in g  a s  m oral o b l ig a t io n .”^  He quotes ap p ro v in g ly  from 

th e  S o c ia l C ontract in  which Rousseau concludes, ”l e t  us adm it th e n  th a t  

fo rc e  does no t c re a te  r i g h t ,  and th a t  we a re  o b lig a te d  to  obey o n ly  l e g i t i 

mate powers. W illoughby a ls o  i d e n t i f i e s  th e  extreme egoism o f Max S t i r -  

n e r ^  w ith  th e  fo rce  th e o ry . S t i m e r ,  says W illoughby, i f  he does n o t de

c la r e  th a t  might makes r i g h t ,  a t  l e a s t  d e c la re s  th a t  th e  e x e rc is e  o f e f 

f e c t iv e  fo rc e  o r  com pulsion in  w hatever form by any in d iv id u a l so circum 

stan ced  as  to  be a b le  to  e x e rc ise  i t ,  cannot be s tig m a tiz ed  a s  e th ic a l ly  

w r o n g . S t i r n e r ’s views on p o l i t i c a l  a u th o r i ty  a re  summarized by Wil

loughby as  fo llo w s:

There i s  no th ing  sac ro san c t abou t p o l i t i c a l  a u th o r i ty ,  no th in g  th a t  s e r 
ves to  g ive to  i t  a  r i g h t  o f c o n tro l beyond th e  d e s ire  o f  th o se  who happen 
to  occupy th e  s e a ts  o f p o l i t i c a l  power to  seek t h e i r  own s e v e ra l  i n t e r e s t s  
by any means a v a ila b le  to  them. T h e re fo re , th e r e  i s  no o b l ig a t io n  upon 
anyone to  heed th e  commands o f th o se  claim ing  p o l i t i c a l  a u th o r i ty  over him. 
I f  one has th e  power o r  d e s ire  to  d isobey  th e s e  o rd e rs  he i s  e th i c a l l y  ju s 
t i f i e d  i n  doing so , o r ,  a t  l e a s t ,  i t  i s  n o t u n e th ic a l  t h a t  he shou ld  do s o .? 7

N ietzsche , accord ing  to  W illoughby, su p p o rts  th e  fo rc e  th e o ry . He

53* I b id . ,  p .  35. 5U. I b id . ,  p .  3 6 .

55. This i s  th e  pen name o f Caspar Schmidt who w rote in  18U: P er E in -  
z ige  und s e in  Eigentum, from which W illoughby draws t h i s  m a te r ia l .

56. W illoughby, The E th ic a l B asis  o f P o l i t i c a l  A u th o rity ,  p .  3 6 .

57. I b id . ,  p . 38.
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says o f  N ie tzsche:

He lo o k s w ith  s a t i s f a c t io n  upon th e  o v e rr id in g , and even th e  ex term ina
t io n ,  o f  th e  weaker u n i t s  o f  hum anity, and h a i l s  w ith  h is  h ig h e s t ap p ro v a l 
th e  appearance o f s tro n g  men who, conscious of t h e i r  own s tr e n g th ,  w i l l  use 
i t  r u th l e s s l y ,  u n d e te rre d  o r  u n re s tra in e d  by any mawkish fe e l in g s  o f sym
p a th y  o r ju s t i c e  o r  o f  r e l ig io u s  sc ru p les  f o r  th e  w ishes o f  o th e r s . - ”

W illoughby ru le s  out such th e o r i s t s  a s  Hobbes, Spinoza, and M ach iavelli a s  

ad v o ca tin g  th e  fo rc e  th e o ry , s in c e  " th e se  w r i te r s  by no means id e n t i f y  

might and r i g h t ,  b u t i n s i s t  upon th e  n e c e s s ity  o f  a m oral j u s t i f i c a t i o n  f o r  

p o l i t i c a l  a u th o r i ty ,  and emphasize th e  m oral ta sk s  which S ta te s  a re  c a l le d

upon to  p e rfo rm ."£9

W illoughby nex t tu rn s  to  a c o n s id e ra tio n  o f th e  d iv in e  th e o ry  o f th e  

o r ig in  o f  th e  s t a t e .  He t r a c e s  th e  th e o ry  from th e  " a n c ie n t em pires o f th e  

E ast"  to  modem tim e s . In  th e  fo rm er th e  sacred  w ritin g s  fu rn ish e d  th e  u l 

tim a te  s a n c tio n  o f law , based  upon th e  th e o ry  th a t  th e  s t a t e  was o f d i r e c t  

d iv in e  c re a t io n .  He p o in ts  o u t, " In  a l l  o f th e  v a s t  A s ia t ic  m onarchies o f  

th e  e a r ly  days th e  r u le r s  claim ed a  d iv in e  r ig h t  to  c o n tro l  th e  a f f a i r s  o f

th e  S ta te ,  and th i s  was subm itted  to  by th e  people w ith  b u t l i t t l e  q u es- 
60t i o n ."  Indeed , th e  d iv in e  th eo ry  was c a r r ie d  f u r th e r  by th e  Shendtic  

ra c e s  i n  h o ld in g  th a t  God d i r e c t ly  oversees and p a r t i c ip a te s  in  th e  c o n tro l  

o f p u b lic  a f f a i r s . 61 Furtherm ore, W illoughby .sees th e  Greek th e o ry  o f  th e  

s t a t e  a s  embodying th e  d iv in e  th e o ry . He says, "Among th e  Greeks . . .  th e  

S ta te  was co n sid ered  a s  an  i n s t i t u t i o n  e x is t in g  in  i t s e l f  and o f  i t s e l f  and

£8 .  Ib id . ,  p . 3 9 .

59. I b id . ,  p . 33-31*.

6 0 . W illoughby, The N ature o f the  S ta te , pp. 1*2-1*3.

61 . I b i d . ,  p . 1*3.
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a s  determ ined  by th e  v e ry  n a tu re  o f  th in g s .  As such , i t  had a  d iv in e  o r i 

g in  a s  d id  a l l  th in g s  i n  th e  phenomenal w o r l d , T h e  Romans accep ted  

Greek ph ilo so p h y , i n  so f a r  a s  th e y  engaged in  p h ilo so p h ic a l s p e c u la tio n , 

acco rd in g  t o  W illoughby, bu t th e y  d id  b eg in  to  p e rc e iv e  a c l e a r  d i s t in c t io n  

between d iv in e  and p o l i t i c a l  a u th o r i ty ,  r e s t in g  th e  l a t t e r  upon th e  p eo p le . 

However, i t  was n o t u n t i l  th e  r i s e  o f th e  tem poral power o f th e  Church, 

w ith  th e  a t te n d a n t  s tru g g le  between Pope and Emperor t h a t  th e  d iv in e  th eo ry  

re c e iv e d  g re a t a t t e n t i o n .  At f i r s t ,  d u rin g  th e  e a r ly  h i s to r y  o f  th e  Church, 

th e re  was no c la im  made by th e  Church to  a u th o r i ty  in  tem poral m a tte rs , b u t 

a s  th e  power o f th e  Papacy grew, W illoughby p o in ts  o u t ,  th e  Church began to  

a s s e r t  a u th o r i ty  t h a t  was e s s e n t i a l l y  c i v i l  in  n a tu re ; a s  f o r  example, i t  

claim ed th e  l i g h t  to  p re se rv e  th e  peace and s e t t l e  q u a r re ls  between p r in 

c e s , W illoughby s a y s , "Thus, by  d eg rees , th e  tem poral power o f th e  Church 

in c re a se d  u n t i l  i t  became i t s e l f  a  c iv ic  o rg a n is a tio n , p rom ulgating  laws 

and e n fo rc in g  obedience th e re to  by m i l i t a r y  c o e rc io n , and c o n te s tin g  w ith  

th e  tem poral r u le r s  o f Europe th e  r i g h t  o f  supreme c o n t r o l . " ^  A ll p a r t i e s  

to  th e  c o n tro v e rsy , however, d u rin g  th e  s tru g g le  between p ap al and tem poral 

power, says W illoughby, were u n ite d  on one b a s ic  p o in t :  "That t h i s  dualism

o f Church and S ta te  found an  u l t im a te  un ion  in  a  d iv in e  o rd e r , U nfortu

n a te ly ,  however, f o r  t h e  p o l i t i c a l  s c i e n t i s t ,  th e  l i t e r a t u r e  o f  t h i s  con

f l i c t  re v e a ls  no " sy s te m a tic  t r e a t i s e s "  a s  to  th e  o r ig in  and n a tu re  o f  th e  

s t a t e ,  W illoughby s a y s , "Thus i n  a l l  th e se  w ritin g s  we f in d  p o l i t i c a l  p h i

losophy  confused  w ith  r e l ig io u s  dogma, and i t s  r e s u l t s  la r g e ly  v i t i a t e d  by

62 . I b id .

63 .  I b id . ,  p .  1|6. 

6 iu  I b id .
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th e  e x te n t to  which th e  minds of men were dom inated by th e o lo g ic a l  be

l i e f s . " 6^

The P r o te s ta n t  R eform ation, W illoughby p o in ts  o u t, in s te a d  o f c l a r i 

fy in g  th e  domains o f p o l i t i c a l  and d iv in e  a u th o r i ty ,  a c tu a l ly  in c re a se d  

th e  co n fu s io n , P r o te s ta n t  le a d e rs  p o in te d  to  th e  d iv in e  o r ig in  o f  p o l i t i 

c a l  a u th o r i ty  and admonished obedience to  th e  commands o f  th e  p o l i t i c a l  au

t h o r i t y ,  On th e  o th e r  hand th e  R eform ation’s opponents, th e  J e s u i ts  and 

th e  D om inicans,, p o in ted  t o  th e  h ig h e r p o s i t io n  o f  d iv in e  a u th o r i ty  to  th a t  

o f p o l i t i c a l  a u th o r i ty .  The d iv in e  th e o ry , though rev ived  in  th e  co u n ter

re v o lu tio n a ry  p e rio d  a f t e r  1815 , " fo r  a l l  purposes o f p o l i t i c a l  ph ilosophy  

• . • re c e iv e d  i t s  coup de grace on th e  c o n tin e n t, from th e  w ritin g s  o f 

Hugo G ro tiu s , and in  England from th o se  o f  Hobbes and Locke,

According to  W illoughby, th e  d iv in e  th eo ry  o f  th e  o r ig in  o f th e  s t a t e  

has had two r o le s :  To j u s t i f y  p o l i t i c a l  a u th o r i ty  g e n e ra lly , and to  l e g i 

tim ize  p o l i t i c a l  a u th o r i ty  " in  p a r t i c u la r  hands by view ing de fa c to  r u le r s  

a s  e i t h e r  d i r e c t  ag en ts  o f  th e  Alm ighty, o r  as w ie ld in g  a power i n d i r e c t ly  

d e leg a te d , 11 ̂  E i th e r  way, W illoughby say s , th e  th e o ry  i s  "devoid  o f v a lu e ."  

His o b je c tio n s  a r e  sinri 1t a r  to  h is  o b je c tio n s  to  th e  n a tu r a l  th e o ry , f o r  he 

say s , " . . .  even though « • • th e  tendency to  p o l i t i c a l  l i f e  i s  im planted 

by N ature o r  by God i n  human n a tu re , th e  r e a l iz a t io n  o f t h i s  p o l i t i c a l  te n 

dency • . • has been l e f t  to  human agencies f o r  which we a re  s e e k i n g . "^8

65 . I b id . ,  p . U7.

66 .  I b id . , p .  50. I n  a l a t e r  work W illoughby sees  re c e n t m an ife s ta 
t io n s  o f t h i s  th e o ry  in  modern Japan, China, and Germany. The E th ic a l  B asis 
of P o l i t i c a l  A u th o rity , pp . 91-103.

67 . I b id . ,  p . 51.

68 .  I b i d . ,  pp . 51-52.
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He concludes, "Grant a l l  th a t  th e  d iv in e  th e o ry  n e c e s s a r i ly  m ain ta in s  . . .  

and we g e t no n e a re r  to  knowing why in  any p a r t i c u la r  case  th e re  should  ex

i s t  in  a  community a  d e f in i te  s e t  o f  in d iv id u a ls  a r ro g a tin g  to  them selves 

th e  r ig h t  o f e x e rc ise  o f  th e  d iv in e  p re ro g a tiv e  o f r u l e . " ^

Having co n sidered  th e se  v a rio u s  th e o r ie s  o f  th e  o r ig in  o f th e  s t a t e  

W illoughby passes on to  th e  c o n tra c t  th e o ry . This th e o ry  consumes a g re a t 

d ea l more o f  h is  a t t e n t io n ,  f o r ,  by com parison, he u t i l i z e s  s ix ty - f o u r  pages 

i n  h is  The N ature o f th e  S ta te  to  ex p la in  and r e fu te  th e  c o n tra c t  th e o ry , 

whereas he used o n ly  t h i r t y - s i x  to  e x p la in  and r e fu te  a l l  th e  o th e rs  com

b in ed . Perhaps t h i s  i s  to  be ex p la in ed  by th e  f a c t  t h a t  th e  c o n tra c t  th e o ry  

has occupied such a  prom inent p la ce  in  American th e o ry  and p r a c t ic e .  Wil

loughby p o in ts  o u t, f o r  example, th a t  t h i s  th e o ry  i s  to  be found in  th e  p re 

amble o f th e  D e c la ra tio n  o f Independence, in  n e a r ly  a l l  o f th e  s t a t e s '  B i l l s  

o f R ig h ts , and in  th e  w ritin g s  o f  J e f fe rso n  and Madison.

W illoughby d e fin e s  th e  c o n tra c t  th eo ry  a s  " th a t  th e o ry  which founds 

th e  S ta te  upon an o r ig in a l  agreem ent en te red  in to  by th e  in d iv id u a ls  o f a 

s o c ie ty , who, p r io r  to  th a t  tim e , have been e n t i r e ly  independent o f p o l i t i 

c a l  c o n t r o l . " H i s t o r i c a l l y ,  th e re  have been two forms in  which th e  con

t r a c t  th e o ry  has appeared , says W illoughby; f i r s t ,  th e  "Governmental Com

p a c t ,"  o r  "an agreem ent between r u le r s  and s u b je c ts ,  acco rd in g  to  which th e  

power o f  ru le  i s  p laced  in  p a r t i c u la r  hands,"71  and th e  "S o c ia l C o n tra c t,"  

o r "an agreem ent between in d iv id u a ls  o f a p a r t i c u la r  community acco rd in g  to  

which agreement th e re  i s  no n ecessa ry  re fe re n ce  to  th e  manner in  w hich, o r

6 9 .  I b id . ,  p .  E>2 .

70. I b id . ,  p .  5U»

71. I b i d . ,  p .  $5.
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th e  persons by whom, th e  p o l i t i c a l  power i s  to  be e x e r c is e d * " ^  The es

s e n t i a l  d if f e re n c e  between th e se  two i s  th a t  by  th e  f i r s t  " th e  le g itim a c y  

of e x is t in g  governments i s  determ ined , and th e  v a l i d i t y  o f  th e  t i t l e s  o f 

t h e i r  r u le r s  e s ta b lis h e d ;"* ^  and by th e  second, " th e  o r ig in  o f  th e  S ta te ,  

th a t  i s ,  o f th e  p o l i t i c a l  power i t s e l f ,  i s  exp lained ."7U

W illoughby b r i e f l y  t r a c e s  th e  "Governmental Compact" in  h i s to r y .  He

sayss

As f o r  h i s t o r i c a l  in s ta n c e s  in  which a  governm ental compact ap p ears  o r 
i s  a l le g e d  to  have been e n te re d  in to ,  we have th a t  o f  King David making a 
covenant w ith  th e  E ld ers  b e fo re  th e  Lord: th e  form ula used  by th e  nobles
in  th e  e le c t io n  o f th e  King o f  Aragon, . . .  and Locke quotes th e  words o f 
even King James h im se lf , co n ta in ed  in  a speech to  P a rliam en t, in  1609, in  
which th e  C o n trac t Theory i s  p la in ly  ex p ressed . The id e a  was a ls o  promi
nen t i n  th e  c o n te s ts  over in v e s t i tu r e s ;  and numerous h i s to r i c a l  in s ta n c e s  
abounded in  German h is to r y  in  which p o l i t i c a l  compacts had been made be
tween th e  s e v e ra l  E s ta te s .75

Moreover, W illoughby contends t h a t  " th e  whole fe u d a l system  was s a tu ra te d  

w ith  id eas  o f  th e  c o n t r a c t . D u r i n g  th e  p e rio d  o f  a b so lu te  monarchy, 

bo th  th e  a b s o lu t i s t s  and t h e i r  opponents h e ld  to  a c o n tra c t  th e o ry  o f  gov

ernm ent, m erely d isag ree in g  a s  to  th e  n a tu re  o f  th e  co m p a c t.7 7

To W illoughby th e  "Governmental Compact" i s  no t a s  im p o rtan t a sub

j e c t  fo r  p o l i t i c a l  sc ien ce  a s  th e  "S o c ia l C o n tra c t ,"78 or a s  he p re fe rs  to

.CMC
- Ibid., PP

73. Ibid., P.
7U. Ibid.

75. Ibid., P.
76. Ibid.

77. Ibid., P.
78. Ibid., P.78. I b id . ,  p . 6l .  W illoughby ex p la in s  t h a t  though some w r i te r s  d i f -
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term  i t ,  th e  " P o l i t i c a l  C ontract*" T h is i s  so because th e  p o l i t i c a l  con

t r a c t  s tan d s  i n  tim e and im portance b e fo re  th e  governm ental c o n tr a c t .  He 

e x p la in s  i t  t h i s  way:

In  a c c e p tin g  th e  c o n tra c tu a l  o r ig in  o f  governm ents, even th e  a b s o lu t i s t s  
had to  concede an  o r ig in a l  sovereign  power o f  th e  peop le; f o r  th e  people 
must o f c o u rse ,-h av e  f i r s t  had th a t  which th e y  w ere conceived  as  g ra n tin g  
away. But t h i s  su rre n d e r  o f power cou ld  o n ly  be im agined a s  be ing  perform 
ed by a  community a c t in g  a s  a  s in g le  body i n  a  c o rp o ra te  c a p a c ity . That i s  
to  say , i t  was n e c e ssa ry  t h a t  i t  shou ld  f i r s t  assume th e  c h a ra c te r  o f  a  l e 
g a l s u b je c t .  Hence, i t  was e a r ly  ag reed  th a t  a given ag g reg a te  o f  men must 
f i r s t  c o n s t i tu te  a  s in g le  s o c ia l  o r  p o l i t i c a l  body, as  d is t in g u is h e d  from  a 
mere horde o r  a r i th m e t ic a l  sum o f  p e rso n s , b e fo re  th e y  co u ld  c o n tra c t  w ith  
th e  p a r t i c u l a r  r u le r s  to  whom th e  p o l i t i c a l  power was to  be  g iv en . I t  th u s  
becomes n e c e ssa ry  to  accoun t f o r  th e  manner i n  which t h i s  t r a n s i t i o n  from 
a sum o f in d iv id u a ls  to  a u n ite d  community was effected. 79

W illoughby examines a t  some le n g th  th e  th re e  g re a te s t  advocates o f th e  

c o n tra c t  th e o ry : Hobbes, Locke, and Rousseau. Hobbes based  th e  s t a t e  on a

c o n tra c t  between in d iv id u a ls  by which s a f e ty  fo r  a l l  was a t ta in e d  by  each 

in d iv id u a l  g iv in g  up h is  n a tu ra l  l i b e r t y ,  and from  t h i s  c o n tra c t  Hobbes con

c luded  th a t  a b so lu te  monarchy r e s u l te d .  The monarchy, o r  so v e re ig n , p o sses

ses  u n lim ite d  power over h is  s u b je c ts ,  and th e re  i s  no r ig h t  to  r e v o l t ,  f o r  

t h i s  would be a  r e tu r n  to  anarchy  o r  th e  s t a t e  o f  n a tu re  which was charac

t e r i z e d  by bellum  omnium c o n tra  omnes. I t  was to  escape from  t h i s  w a r- lik e  

s t a t e  o f  n a tu re  t h a t  in d iv id u a ls  c o n tra c te d  i n  th e  f i r s t  in s ta n c e .  Though 

th e  so v ere ig n  i s  n o t a  p a r ty  to  th e  c o n tr a c t ,  so v e re ig n ty  " sp r in g s  in to  be

in g  o f  n e c e s s i ty  by th e  v e ry  a c t  o f u n io n , and he t o  whom t h i s  a u th o r i ty  i s  

th e n  g iven , i s  h e n c e fo rth  th e  s o v e r e i g n . L o c k e , '  to o , based  th e  s t a t e  on 

a  c o n tr a c t ,  b u t i t  i s  c re a te d  no t so much f o r  s a f e ty ,  a s  in  Hobbes1 c a se ,

f e r e n t i a t e  betw een compact and c o n tra c t ,  he makes no such d is t in c t io n *

79. I b id .  80. I b i d . ,  p .  71.
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b u t to  p ro te c t  r ig h t s  -which th e  in d iv id u a l possessed  in  th e  s t a t e  o f  n a tu re . 

The in d iv id u a l v o lu n ta r i ly  g ives up o n ly  c e r ta in  r ig h t s  and powers when he 

c o n tr a c ts ,  r e ta in in g  o th e rs .  W illoughby p o in ts  ou t t h a t  here  i s  a m ajor 

d if f e re n c e  between th e  th e o ry  o f Hobbes and Locke, i n  th a t  th e  l a t t e r  pro

v id e s  f o r  th e  r e te n t io n  o f c e r ta in  fundam ental r ig h t s  in  th e  hands o f th e  

in d iv id u a l ,  and th e se  r ig h ts  have th e  same b in d in g  fo rce  a s  th e y  d id  in  th e  

n o n -c iv ic  s t a t e . 81 T h ere fo re , u n lik e  Hobbes’ s t a t e ,  t h a t  o f L ocke 's i s  n o t 

a b s o lu te . The governing a u th o r i ty  i s  l im ite d  by  th e se  r i g h t s .  F u r th e r

more, i f  t h i s  a u th o r i ty  abuses i t s  power i t  may be revoked by  th e  p e o p le . 

Rousseau, a l s o ,  presupposes a  s t a t e  o f n a tu re  i n  which th e  in d iv id u a l i s  

f r e e .  A c o n tra c t  i s  e n te red  in to  between in d iv id u a ls ,  "acco rd in g  to  which 

each person  'g iv e s  in  common h is  p e rso n  and a l l  h is  power under th e  supreme 

d ir e c t io n  o f th e  G eneral W ill, and re c e iv e s  a g a in  each member a s  i n d iv i s i 

b le  p a r ts  o f th e  w hole'."® ^ Though th e  c o n tra c t  c re a te s  th e  s t a t e  th e  gov

ernment i s  n o t so c re a te d .  The government ru le s  n o t by c o n t r a c t ,  b u t by  

commission. The people  a re  as  f r e e  in  th e  s t a t e  a s  th ey  were b efo re  th e  

c o n tra c t ,  owing obedience to  th e  government o n ly  so long  a s  i t  p le a se s  them 

to  do so . The so v ere ig n  i s  th e  t o t a l i t y  o f  th e  c i t iz e n r y ,  i t s  powers b e in g  

n e c e s s a r i ly  u n lim ite d , " fo r  th e  o r ig in a l  c o n tra c t  which i s  th e  'fo u n d a tio n  

o f a l l  r i g h t s '  i s  e n te re d  in to  by and between th e  whole p eo p le , who a s  th e  

sov ere ig n  cannot e n te r  in to  a  c o n tra c t  w ith  i t s e l f . "83 On t h i s  W illoughby 

quotes Rousseau: "As n a tu re  g ives to  man a b so lu te  power over i t s  members;

and i t  i s  t h i s  same power which, d ire c te d  by th e  General W ill ,  b e a r s , a s  I

81. I b id . ,  p .  7U.

82. I b id . ,  p . 80.

83. I b i d . ,  pp. 81-82.
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have said, the name of Sovereignty."8^ This absolutism is not oppressive 
to the individual because, to quote Rousseau, "the constant will of all the 
members of the State is the General Will."8'’

Comparing and contrasting these three theories of contract Willoughby 

finds that there is a similiarity between Hobbes and Rousseau in that both 
hold sovereignty to be absolute, but the former locates sovereignty "in the 
hands of one, the few, or all, but once conferred, such sovereign power can- 
not be recalled by the people into their own hands." Rousseau, says Wil
loughby, "considers the exercise of this power ̂ absolute sovereignty pos-

fivsible only by the whole community, . . • Willoughby finds that Hobbes
makes no distinction between government and state, which he views as a ser
ious limitation of the value of Hobbes’ contribution. Willoughby also sees 
that Hobbes and Locke differ concerning the necessary implications of a 
change in government, the former (making no distinction between state and 
government) holding that political society is necessarily dissolved, where
as Locke merely sees in it the people exercising their sovereign light to 
choose their own officials. Both Locke and Rousseau see a government of 
only limited authority, but in different ways; the former holding that gov
ernmental acts that violate individual rights do not receive legal validity, 
while Rousseau holds that only those laws are valid that receive the full 
participation of the people in their formulation and expression.88 Wil-

8 h . Ibid., quoting from The Social Contract
85. Ibid., p . 82.

86. Ibid., •CO•Pi

•I*—GO Ibid.

•COCO Ibid., p . 85.
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loughby says on this, "Thus, that sovereign power -which Locke considered
as held in reserve by the people, and only to be exercised in extreme cases,

goRousseau held to be in continual and constant exercise by the people." 7

■Willoughby finds that he cannot accept the contract theory of the ori
gin of the state, and he concentrates his c r i t i c i s m ^  on -what he feels is
the common denominator of all of them, indeed, a "necessary postulate,"

91which is an "original, pre-civic, non-political condition of mankind."^ 
There is, in other words, a "state of nature" governed by "natural laws" 
at the base of all these theories of contract. It is at this point that 
the contract theory seems most vulnerable to Willoughby, and he concen
trates his attack, therefore, on the validity of this "natural law."

Natural law has three possible meanings, according to Willoughby} 
first, to "indicate mere sequences of cause and effect in the phenomenal 
world,secondly, to "Indicate the instinctive conduct of living beings 
men and animal a a l i k e , a n d  thirdly, "hypothetical commands, guiding hu
man conduct, which commands are supposed to derive their validity from di
vine intention, or from universal nature itself."^ The first natural law 
need not coneern the political scientist, for, as Willoughby states, "there 
is here no element of a command addressed to national beings, and in fact 
no possibility of an infraction of the principles stated."^ Likewise,

89. Ibid.
90. Ibid., C hapter V, pp . 89-118.

91. Ibid., • CD 'O •

92. Ibid., P . 91 . 93. Ibid., P* 92.

9U. Ibid., P . 95. 95 . Ibid., P* 91.
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th e  second n a tu r a l  law  can be ign o red  because th e re  i s  no command in v o lv ed , 

as  th e y  a r e ,  n .  • .  th e  ’n a tu r a l1 o r  i n s t in c t iv e  e f f o r t  o f a l l  l i v in g  be

ings to  p re se rv e  t h e i r  own e x is te n c e , and to  s a t i s f y  th e  d e s ire s  to  which 

t h e i r  own n a tu re  g ives r i s e . " ^  I t  i s  th e  t h i r d  n a tu ra l  law  t h a t  W illough

by sees  a s  fu rn is h in g  th e  b a s is  o f th e o r ie s  o f  c o n t r a c t .  Because th e y  a re  

though t o f  a s  d e r iv in g  t h e i r  v a l i d i t y  from  d iv in e  in te n t io n  o r from  ■univer

s a l  n a tu re  i t s e l f ,  th ey  a re  independent o f human enactm ent, and th u s  o f ab

so lu te  and u n iv e r s a l  v a l i d i t y ,  "b ind ing  a t  a l l  t im e s , i n  a l l  p la c e s , and 
97over a l l  p e o p le s ," "

In  h is  The N ature o f th e  S ta te  W illoughby pronounces a s  f a l s e  th e  p ro

p o s i t io n  th a t  th e  c iv i l i z e d  l i f e  o f  man i s  in  any sense "n o n -n a tu ra l"  o r  "un

n a tu r a l ,"  He does no t make th e  p o in t  a b s o lu te ly  c le a r ,  b u t a p p a re n tly  he 

r e f e r s  to  th e  im p lic a tio n  th a t  i f  th e  p re -c iv ic  l i f e  o f  man i s  n a tu ra l  th en  

c iv ic  l i f e  i s  n e c e s s a r i ly  u n n a tu ra l . He does n o t a t t r i b u t e  t h i s  view to  

e i th e r  Locke o r Hobbes, b u t does to  Rousseau, W illoughby f in d s  man v e ry

much, in d eed , a  p a r t  o f  n a tu re , and " h is  a c t io n s ,  w hatever th e y  may b e , a re
98 ^n e c e s s a r i ly  ’n a tu r a l ’ , " '  In  f a c t ,  he a s s e r t s  th a t  w hatever i s ,  t h a t  i s  

w hatever e x i s t s ,  i s  n a tu r a l .  Furtherm ore, i t  i s  an in p o s s ib le  p o s i t io n  to  

ho ld  th a t  n a tu ra l  law  fu rn ish e s  a b so lu te  ru le s  o f  conduct, f o r  th ey  a re  o f  

n e c e s s i ty  r e l a t i v e .  T his i s  so because th e y  depend upon m an's in te r p r e ta 

t i o n ,  He sa y s , "what t h i s  in te r p r e ta t io n  w i l l  b e , o b v io u sly  depends upon 

th e  given d a ta  from  which men reaso n ; and th e se  in  tu r n ,  a re  o n ly  su p p lie d

96, I b id , ,-  p ,  92.

97 , I b id . ,  p .  95.

98, I b i d . ,  pp . 103-0U.
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by o b je c t iv e  c o n d itio n s  o f  s o c ia l ,  economic, and p o l i t i c a l  l i f e . " ^  A lso , 

th e re  e x i s t s  no means o f  co erc ing  th o se  in d iv id u a ls  who would d isobey  th e  

commands o f  th e  law  o f n a tu re . He p o in ts  o u t, "hence t h e i r  a c tu a l  bin d in g 

fo rc e  can on ly  be upon th e  co n sc ien ce . That i s ,  N a tu ra l Laws, from  t h e i r  

in h e re n t n a tu re , must n e c e s s a r i ly  be moral law s, and m oral laws o n ly . They 

may serve  to  re p re se n t what should b e ,  b u t n o t what i s . " ^00 When, in d e e d , 

th e  commands o f  n a tu ra l  law  become accep ted  by  th e  p o l i t i c a l  a u th o r i ty  th e y  

lo s e  even t h e i r  m oral c h a ra c te r  and become ip so  fa c to  c i v i l  o r p o s i t iv e  

law s. What W illoughby seems to  be say ing  h ere  i s  t h a t  to  q u a l i f y  a s  law , 

n a tu r a l  law  must be i n  th e  form o f a command, indeed a  command th a t  i s  en

fo rc e a b le , th a t  i s ,  i f  d isobeyed punishment i s  meted o u t .  N a tu ra l law  does 

n o t q u a l i f y  a s  law  because i t  i s  b in d in g  on ly  upon th e  human co n sc ien ce , 

and hence, i s  mere moral law , unenfo rceab le  u n le ss  in c o rp o ra te d  in to  th e  

c i v i l  code. M oreover, th e  law s o f n a tu re  t h a t  a re  s a id  to  govern men in  a 

s t a t e  o f  n a tu re  cannot be h e ld  t o  be even o f  moral v a l i d i t y ,  says W illough

by , f o r  i n  a  s t a t e  o f n a tu re  men a re  m o tiv a ted  s o le ly  by p a ss io n  and momen

t a r y  in c l in a t io n  because an "unm itiga ted  and p i t i l e s s  s tru g g le  f o r  e x is te n c e  

must p r e v a i l . I n  o th e r  words, even i f  one were t o  g ra n t ex h y p o th esi 

t h a t  a  s t a t e  o f  n a tu re  d id  e x i s t ,  laws o f m o ra lity  co u ld  n o t p o s s ib ly  e x is t  

th e r e .  I n  such a  s t a t e ,  W illoughby p o in ts  o u t, th e re  would n o t be human a s 

s o c ia t io n  o r  co n ce rted  a c t io n ,  bu;t on ly  w ar. How, W illoughby a s k s , co u ld  

men conceive o f  " r ig h ts "  i n  such a s ta te ?  He ag rees  w ith  T . H. Green who 

says i n  h i s  le c tu r e s  on th e  P r in c ip le s  o f P o l i t i c a l  O b lig a tio n  th a t  " th e re

99 • I b id . ,  p .  10U.

100. I b id . ,  p .  105.

101. I b i d . ,  p .  107.
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can be no right -without a consciousness of common interest on the part of 
members of a society*"!^ There might, indeed, be powers in such a state, 

but not right3» Willoughby concludes on this: nIn the absence, then, of
•rights’ as distinct from 'powers', the term 'morality' can have no appli
cation to a State of Nature as above considered. For morality, in at least 
its social aspect, has no other basis than the recognition and respect of 
others' rights•"103

In his The Ethical Basis of Political Authority Willoughby finds three 
additional reasons for rejecting the contract theory. First, even if one 
grants for purpose of argument that an original contract created the state, 
an agreement of each individual with all the rest, how can later generations 
of men be held bound by the agreement to which they did not give their per
sonal consent?!®^ Secondly, under a contract, whence comes the right of a 
majority or other dominant group to determine what the state shall do, and 
to compel obedience to such determinations upon the part of individuals who 
do not approve of them?105 Finally, Willoughby asks, what are the rights 

and obligations of those individuals who, because they are minors or who 
are defective mentally, cannot be said to have a reasoning power sufficient 
to enable them to appreciate the need or the nature and consequences of a 
mutual agreement to establish and maintain a political society?106

102. Ibid., pp. 107-08.
103. Ibid., p. 109.
101*. Willoughby, The Ethical Basis of Political Authority, p. 221;.
105. Ibid.
106. Ibid., p. 225.
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None of th e s e  th e o r ie s ,  th e n , a d eq u a te ly  accoun ts f o r  th e  o r ig in  o f 

th e  s t a t e .  The p a t r ia r c h a l ,  th e  n a tu r a l ,  th e  u t i l i t a r i a n ,  th e  fo r c e ,  th e  

d iv in e , and th e  c o n tra c t  th e o r ie s  a n  f a l l  s h o r t  o f a  t r u e  e x p la n a tio n .

A f te r  reach ing  t h i s  co n clusion  W illoughby th en  s e ts  o u t to  p rov ide  a  more 

adequate  ex p lan a tio n  o f th e  " tru e  o r ig in  o f  th e  S ta te . " ^ 7  The essence o f 

th e  s t a t e ,  to  W illoughby, i s  n o t to  be found in  i t s  p h y s ic a l c h a r a c te r i s t i c s ,  

b u t r a th e r  i n  i t s  p sy ch o lo g ica l a t t r i b u t e s .  On t h i s  he quo tes ap p ro v in g ly  

from Georg Je ll in e k *  s Die Lehre von den ^S teatenverbindungen: "The in n e r

ground o f  th e  o r ig in  o f th e  S ta te  i s  th e  f a c t  th a t  an  ag g reg a te  of persons 

has a conscious f e e l in g  o f u n i ty ,  and g ives ex p ress io n  to  t h i s  u n i ty  by  o r

gan iz in g  i t s e l f  a s  a  c o l le c t iv e  p e r s o n a l i ty ,  and c o n s t i tu t in g  i t s e l f  a s  a 

v o l i t io n a l  and a c t iv e  s u b je c t .11̂-®® The o r ig in  o f th e  s t a t e ,  th e n , i s  found 

in  th e  s u b je c tiv e  f e e l in g  o f  u n i ty  in  th e  minds o f th e  p eo p le . On t h i s  Wil

loughby says—

. . .  in the State, in the body politic, ire have a unity created out of the 
mere stun of individuals by means of a sentiment of community or feeling and 
mutuality of interest, and this sentiment finds expression in the creation 
of a^g^litical power, and the subjection of the community to its author—

The s t a t e ,  to  W illoughby, i s  n o t som ething th a t  comes in to  e x is ten c e  

a s  a  r e s u l t  o f  th e  o b je c t iv e  reaso n in g  o f  in d iv id u a ls ,  who a s  a r e s u l t  o f  

t h e i r  a b i l i t y  to  rea so n , see  th e  need f o r  th e  s t a t e  and proceed to  b r in g  i t  

in to  b e in g . I t  i s  no t a r a t io n a l  a c t io n  th a t  c r e a te s  th e  s t a t e .  The e s 

sence o f th e  s t a t e  i s  th e  p sy ch o lo g ica l elem ent in  nan’ s n a tu re  which must

107. Chapter VI in his The Nature of the State, pp. 119-lpL.
108. Ibid., p . 119.

109. Ibid.
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f i r s t  e x i s t  in  th e  minds o f  a people b e fo re  a  s ta t e  can  a r i s e .  This psy

c h o lo g ic a l elem ent becomes o b je c tiv e  on ly  -when la irs  a re  passed  and p o l i t i 

c a l  i n s t i t u t i o n s  a re  c re a te d .  Y et, W illoughby a s s e r t s ,  even though t h i s  

s u b je c tiv e  f e e l in g  o f  u n i ty  i s  th e  essence o f th e  s t a t e ,  i t  i s  n o t s u f f i 

c ie n t  a lo n e  to  c o n s t i tu te  a s t a t e .^ ®  On t h i s  he sa y s , " th e  body p o l i t i c  

cannot be sa id  to  be c re a te d  u n t i l  th e  d e s ir e s  th a t  t h i s  f e e l in g  engenders 

have become outw ardly  re a l iz e d  by th e  e re c t io n  o f a common governing a u th 

o r i t y .  " i n

W illoughby a s s e r t s  th a t  th e  c o n tra c t  w r i te r s  e rre d  i n  conceiv ing  o f 

th e  c re a tio n  of th e  s t a t e  a s  an a c t  o f in d iv id u a ls .  The t r u t h  i s ,  he sa y s , 

th a t  th e  s t a t e  i s  o r ig in a te d  by a  people r a th e r  th a n  by in d iv id u a ls .  Fur

therm ore, he f in d s  t h a t  " th e  e x is te n c e  o f a common o r 'G en era l W ill ' must 

be p re d ic a te d , and th e  c re a t io n  o f  th e  S ta te  h e ld  to  be due to  i t s  v o l i 

t i o n .  R ousseau 's gen era l w i l l ,  W illoughby in d ic a te s ,  i s  n o t e n t i r e ly

a c c e p ta b le , however, f o r  Rousseau e rre d  when he a ttem p ted  to  " c re a te  o r  

conceive o f  a  G eneral W ill su p e r io r  to  th e  in d iv id u a l  w i l l  by sim ply jo in 

in g  to g e th e r  th e se  w i l l s . " H 3  i f  c a r r ie d  to  i t s  lo g ic a l  co n c lu s io n  Rous

s e a u 's  th e o ry  o f  th e  g e n e ra l w i l l  i s  d e s tru c tiv e  o f a n  t r u e  p o l i t i c a l  au

th o r i ty ,  because, W illoughby p o in ts  o u t, " i t  openly re fu s e s  to  government

a l  ag enc ies any v o l i t io n a l  power, and e x p l i c i t l y  d e c la re s  th e  v a l i d i t y  o f  

a l l  l e g i s l a t i v e  a c ts  to  be dependent upon an  a b s o lu te ly  pop u la r co n sen t."H U

110 . I b id . , PP . 119-20

111 . I b id . , P* 120 .

112 . I b i d . , P* 123 .

113 . I b id . , P . 121;.

111; . I b id . , P . 12^ .
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Although it is not altogether clear, apparently what the general will means 
to Willoughby is this: Each individual nay be considered in a double as
pect for the purposes of political society* First, he may be considered as 
an independent individual, free to determine his own actions; and secondly, 
as a menfcer of the body politic, a citizen. In this second capacity the in
dividual is related to the state, for he must be considered as an integral 
and inseparable part of the whole* As such, his will can never be separat
ed from the general will, and the individual helps to contribute to the 
formulation of this general will. The authority of the state is exercised 
upon the individual in this sane capacity, and not as a free individual*
In this regard Willoughby says, "He is coerced by the Lair, not as a free 
autonomous person, but as a constituent of the authority that coerces him,,
He is an integral and inseparable part of the political body, and his will 
cannot be separated from its will

How can a people create a state when it is held that an aggregate of 
men become a people only when politically organized? In answer to this 
Willoughby states that a state and a people are created at the same time, 
and that it would be more precise to say that " . . .  a State is created by 
a community of men, which, by reason of a sentiment of unity, is potential
ly a people, and that this community becomes actually such when the State 
is established."^-̂

No formal act creates the state, according to Willoughby, arid conse
quently, the adoption of a formal constitution cannot be considered as a 
creative act. Instead, the adoption of a constitution is, "but the act

115. Ibid.* p. 126.

116. Ibid., p. 129.
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th rough  -which th a t  which has fo rm erly  e x is te d  in  a  more o r l e s s  undefined  

and vague s t a t e ,  i s  b rough t in to  d e f in i te  and p o s i t iv e  s ta te m e n t."^-7 The 

s t a t e  i s  n o t a conscious c re a tio n  o f th e  in d iv id u a ls  who make up th e  s t a t e ,  

and in d eed , th e  development o f p o l i t i c a l  sen tim en t necessa ry  to  th e  e x is 

ten ce  o f  a  s t a t e  i s  so n a tu ra l, th a t  i t  i s  no t u n t i l  th e  s t a t e 's  r i s e  in to  

a c tu a l  be ing  t h a t  th e  p ro cess  becomes a conscious one to  th e  in d iv id u a ls  

embraced w ith in  i t .  On t h i s  p o in t W illoughby e la b o ra te s :

The S ta te  i s  born  when th e  common consciousness of a  community reaches a 
c e r ta in  degree o f p re c ise n e ss ; b u t s in ce  th e  f a c t  o f t h i s  p o in t having been 
reached  i s  o n ly  reco g n izab le  by th e  a c tu a l  m a n ife s ta tio n s  to  which i t  le a d s ,  
and which a re  n e c e s s a r i ly  subsequent to  i t ,  i t  i s  no more p o s s ib le  f o r  a 
community to  f i x  th e  in s ta n t  o f i t s  c re a tio n  a s  a  body p o l i t i c  th an  i t  i s  
f o r  th e  in d iv id u a l to  determ ine by  memory th e  moment a t  which he became con
sc io u s  o f h is  own id e n t i t y  and p e r s o n a l i ty .  ̂ 8

From th e  beg inn ing  o f h is  long  c a re e r  as a p o l i t i c a l  s c i e n t i s t  Wil

loughby was c a r e fu l  to  d is t in g u is h  between th e  "S ta te "  and "Government."

He d e fin e s  th e  s t a t e  in  t h i s  manner: " . . .  whenever th e re  can be d iscov 

e red  i n  any community o f  men a  supreme a u th o r i ty  e x e rc is in g  a c o n tro l over 

the  s o c ia l  a c tio n s  o f in d iv id u a ls  and groups of in d iv id u a ls ,  and i t s e l f  sub

j e c t  to  no such re g u la t io n  . . . "  then  th e re  e x is t s  a s t a t e .  ̂ -9  The s t a t e  

i s  n o t a  p h y s ica l e n t i t y .  I t  i s  n o t id e n t ic a l  w ith  th e  organs o f govern

ment th rough  which i t  e x e rc is e s  i t s  powers. The s ta t e  e x is t s  on ly  i n  m en's 

minds, f o r  th e  " S ta te  i s  e s s e n t i a l ly  psych ic  r a th e r  th an  p h y s ic a l ."120 

Government, on th e  o th e r  hand, i s  m erely th e  m achinery through  which th e

117. I b i d . , P . 130

118. I b i d . , P . 133

119 . I b id . , P. 8.

120 . I b i d . , P. .00
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s t a t e ’s purposes a re  fo rm u la ted  and e x e c u te d .^ l  The s u b je c t o f  th e  s t a t e  

i s  a b s t r a c t ,  and in  d e a lin g  w ith  i t  one u ses th e  to o ls  o f p o l i t i c a l  th e o ry ; 

-while th e  s u b je c t o f th e  government i s  co n cre te  and one must use  th e  to o ls  

o f  d e sc r ip tiv e  p o l i t i c a l  sc ien ce  when d e a lin g  w ith  i t .

W illoughby a s s e r t s  th a t  th e  s t a t e  i s  no t a r t i f i c i a l ,  nor i s  i t  a

mechanism. He say s , 11 th e  f e e l in g s  th a t  u n ite  men in to  s o c ia l  and p o l i t i 

c a l  u n i ts  a re  as  n a tu ra l  to  them a s  a re  any o f t h e i r  i n d iv id u a l i s t i c  im

p u ls e s . *'122 on th e  o th e r hand government i s  m echanical and a r t i f i c i a l ,  

f o r ,  as  he p o in ts  o u t ,  " i t  i s  th e  a r t i f i c i a l  means c o n sc io u s ly  c re a te d  f o r  

fo rm u la tin g  and execu ting  th e  w i l l  o f th e  S ta te ."1^3 The s t a t e  has a w i l l  

of i t s  own, i t s  a c t io n s  being  se lf -d e te rm in ed ; w hereas, government p o sses

ses no in n a te  l i f e  e i th e r  i n  i t s  p a r ts  o r  in  th e  whole.

The s t a t e  i s  a j u r i s t i c  p e rso n , says W illoughby, and as  such , has a

p e r s o n a l i ty .  I t  i s  a "person" because i t  has a w i l l  o f i t s  own, and th i s  

w i l l  i s  recogn ized  in  th e  n a t io n a l  consciousness " in  a  manner v e ry  s im i l ia r  

to  th a t  by which th e  f e e l in g s  o f an in d iv id u a l organism a re  recogn ized  by 

th e  anim al co n sc io u sn ess ."^ -^  On t h i s  he c o n tin u es:

Psychology shows us th a t  th e  w i l l  o f a conscious be ing  i s  i n  a l l  cases 
th e  r e s u l t  o f th e  a c t io n  and in te r - a c t io n  o f numerous fo r c e s ,  o f p h y s ic a l 
and p sy ch ica l te n d e n c ie s , o f  o b je c tiv e  in f lu e n c e s , o f  h a b i ts ,  —and th a t  
th e  s im p lest a c ts  o f v o l i t io n  a re  th u s  found to  b e , when an a ly zed , o f a 
most com plicated  n a tu re . So i t  i s  w ith  th e  w i l l  o f th e  S ta te ,  r e s u l t in g  
a s  i t  does, from th e  o p e ra tio n  o f innum erable fo rc e s , from m otives s e l f i s h  
and u n s e lf is h ,  moral and unm oral, from m a te r ia l  c o n d itio n s , from  te n d e n c ie s , 
custom s, in h e r i te d  u sag es , r a c i a l  c h a r a c te r i s t i c s ,  and i n t e l l e c t u a l  im
p u ls e s .^ 25

121. Ib id . ,  p. 8 .

122. I b id . ,  pp. 131-32. 123 .  I b id . ,  p. 132.

121|. I b id . ,  p. 8 . 1 2 5. I b i d . ,  pp. 13U-35.
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A pparen tly , W illoughby d e riv ed  th e  th e o ry  o f th e  p e r s o n a l i ty  o f th e  s t a t e  

from Georg J e l l in e k  and J .  K. B lu n ts c h li  He quotes a  long  passage  from

th e  fo rm e r 's  G esetz und Verordramg i n  which J e l l in e k  p o in ts  o u t t h a t  th e  

p e r s o n a l i ty  o f th e  s t a t e  e x is t s  J u s t  a s  does th e  p e r s o n a l i ty  o f  any  o th e r  

person* " P e rs o n a li ty ,"  says J e l l in e k ,  " s ig n i f ie s  th e  c a p a c ity  f o r  u n if ie d ,  

c o n tin o u s , reaso n in g  v o l i t i o n ." -^7  What g ives th e  s t a t e  i t s  p e r s o n a l i ty  

( j u s t  a s  an in d iv id u a l can be s a id  to  possess  a p e rs o n a li ty )  i s  i t s  u n i ty  

of pu rp o se . Indeed , W illoughby p o in ts  o u t ,  i t  i s  t h i s  a sp e c t a s  a person  

th a t  d is t in g u is h e s  th e  s ta t e  from  th e  in d iv id u a ls  s u b je c t to  i t .  The s t a t e  

i s  som ething more th an  th e  sum o f  i t s  p a r t s ,  even though i t  i s  n e c e s s a r i ly  

composed o f th e  In d iv id u a ls  u n ite d  under i t .  Moreover, th e  s t a t e  has an  

id e a l  e x is te n c e  a p a r t  from th e  in d iv id u a ls  th a t  compose i t .  This i s  so , 

W illoughby say s , " .  • . i n  e x a c tly  th e  same sense th a t  th e  human in d iv i 

dual i s  something more th an  a d e term in a te  amount o f -water, carbon , and a 

few o th e r  e lem en ts ."128

W illoughby in d ic a te s  th a t  t h i s  concept o f  th e  s t a t e  a s  a  p e r s o n a l i ty  

i s  -a j u r i s t i c  co ncep tion , and, he says th a t  i t  " .  . . i s  to  be d is t in g u is h 

ed from th e  same term  as o r d in a r i ly  a p p lie d  to  man a s  a  m oral b e in g . "129 

E lab o ra tin g  on t h i s  th o u g h t W illoughby co n tin u es—

. . .  in  so f a r  as  a  human being  i s  recognized  by th e  S ta te  a s  having  
' r i g h t s '  t h a t  i t  w i l l  en fo rce  and  p r o te c t ,  h is  in d iv id u a l p e r s o n a l i ty  i s

126. B lu n ts c h li  a s c r ib e s  to  th e  s t a t e  a  p e r s o n a li ty  in  h is  The Theory 
o f  th e  S ta te , pp. 22-23.

127. Quoted i n  The Nature o f  th e  S ta te , p . 135.

128. W illoughby, The Nature o f  th e  S ta te ,  p . 136 .

129. I b i d . ,  p .  138.
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of a character precisely sindliar to that enjoyed by the State* Thus the 
individual is a person in the juristic sense because he has legal rights, 
and does not have legal rights because he is a person.130

He concludes on t h i s  p o in t :

'When, however, we come to  ap p ly  th e  a t t r i b u t e  o f p e r s o n a l i ty  to  man as 
a  m oral be ing j t h a t  i s  to  him co n sid e red  as no t on ly  re sp o n s ib le  f o r  ou t
ward a c ts  b u t f o r  inw ard in te n t io n s  and m otives, we have, o f  c o u rse , a  d i f 
f e r e n t  conception* 1fan i s  th an  conceived as an  independent in d iv id u a l ,  
a p a r t  from th e  body p o l i t i c ,  and a s  s e t t in g  h im se lf th e  s tan d a rd  t o  which 
h is  a c t io n s  s h a l l  conform* H is p e r s o n a l i ty  i s  th en  an  e th ic a l  co n cep tio n . 
Thus, w h ile  in  th e  S ta te  we have sim ply a  le g a l  p e r s o n a l i ty ,  we have in  th e  
human b e in g  a  double p e r s o n a l i ty ;  f i r s t ,  as an  in d iv id u a l  endowed w ith  
r ig h t s  and o b lig a t io n s  a s  re g a rd s  h is  r e la t io n s  to  o th e r  in d iv id u a ls  and to  
th e  p o l i t i c a l  community i n  which he l i v e s ;  and , second ly , a s  an  in d iv id u a l 
endowed w ith  rea so n  and v o l i t io n a l  power, and reco g n iz in g  a  du ty  to  s t r iv e  
d i s in te r e s te d ly  t o  make h is  l i f e  conform to  th e  h ig h e s t  moral and e th ic a l
i d e a l s ,3-31

A f u r th e r  d i s t in c t io n  between th e  s ta te  a s  a j u r i s t i c  person  from th e  

in d iv id u a l person  i s  t h a t  th e  s t a t e ' s  p e r s o n a l i ty  i s  no t embodied i n  a  con

c r e te  p h y s ic a l fram e a s  i s  th e  in d iv id u a l 's .  For th e  s t a t e  to  a t t a i n  i t s  

ends, th e re fo re ,  i t  i s  n ecessa ry  f o r  i t  to  speak th rough  c e r ta in  in d iv id u 

a l s  a s  a g e n ts .  F urtherm ore , W illoughby say s , "when so o f f i c i a t i n g ,  th e se  

persons g ive  e x p re ss io n  and ex ecu tio n  to  no w i l l  o f t h e i r  own, b u t p u re ly  

and s in p ly  to  th e  w i l l  o f  th e  s t a t e * " ^ ^  These governm ental ag en ts  a re  

mere a g en ts  of th e  government to  ex p ress  th e  s t a t e ' s  w i l l .  However, de

f e c t s  in  th e  governm ental o rg a n iz a tio n  and th e  " in te rm e d ia tio n  o f s e l f i s h  

and c o rru p t in f lu e n c e s , p re v e n t, in  a l l  S ta te s ,  th e  fo rm u la tio n  o f a gen

e r a l  w i l l  f r e e  from th e  adm ixture o f p a r t ic u la r  e lem ents; and h in d e r th e

•oH

Ib id ,

131. Ib id ,

132. Ib id ,
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e x ac t perform ance o f t h a t  w i l l  when fo rm u la ted . "-*-33 There w i l l  alw ays be 

a  d i s p a r i ty  betw een th e  r e a l  o r g en e ra l w i l l  o f a p o l i t i c a l  community and 

th e  “a c tu a l  u t te ra n c e s  o f  th e  S ta te  a s  co n ta in ed  in  i t s  law."13U There

f o r e ,  'Willoughby a s s e r t s ,  " th e  t e s t  o f good government i s  th e  f a c i l i t y  i t  

a f fo rd s  f o r  th e  fo rm u la tio n  of an  en lig h ten ed  and i n t e l l i g e n t  G eneral W ill, 

and th e  n earness  w ith  which i t s  a c t io n  harm onizes w ith  such W ill when form - 

u la ted « "1 3 5

W illoughby’ s concep t o f  th e  " s ta te "  as  d is tin g u ish e d  from  “government" 

has been c o n s id e re d . The s ta t e  i s  an a b s t r a c t  term ; government i s  c o n c re te . 

Government -e x is ts  to  c a r ry  out th e  w i l l  o f th e  s t a t e ;  in deed , th e  s t a t e  can 

c a r ry  ou t i t s  w i l l  on ly  th rough i t s  government. From t h i s  W illoughby con

c lu d es  t h a t  " th e  S ta te  i s  w holly o rgan ized  in  i t s  Government."136 gut  what 

about th e  r e la t io n s h ip  between th e  s t a t e  and th e  n a tio n , th e  s ta t e  and a 

p eop le , th e  s t a t e  and so c ie ty ?  Answers to  th e se  q u estio n s  w i l l  perhaps 

throw  a d d i t io n a l  l i g h t  upon W illoughby’ s th e o ry  o f th e  n a tu re  o f th e  s t a t e .  

F i r s t  o f  a l l ,  W illoughby a s s e r t s  th a t  th e  " s ta te "  must be d i f f e r e n t ia te d  

from "n a tio n "  and "p eo p le ."  The s t a t e  i s  " th e  p o l i t i c a l  person  o r e n t i t y  

which p o ssesses  th e  law  making r i g h t . " ^ 7  People i s  d e fin ed  a s  "an aggre

g a te  of men l iv in g  under a  s in g le  p o l i t i c a l  c o n t r o l ."138 The n a tio n  i s  a 

" c o l le c t io n  o f in d iv id u a ls  u n ite d  by e th n ic  o r o th e r  bonds, i r r e s p e c t iv e  o f

133. I b i d . ,  p .  1U0.

13U. I b id .

135. I b id .

136 . W illoughby, The Fundamental Concepts o f P ub lic  Law, pp. It9-50

137. I b i d . ,  p .  U9.

138. W illoughby, The Nature o f th e  S ta te , p . 1 1 .

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

l£7

p o l i t i c a l  com bination. "3-39 j n th e se  d e f in i t io n s  W illoughby says he fo llow s 

th e  German usage, and by so doing o b ta in s  "a more d e f in i te  and p re c is e  no

m encla tu re ." 1^0  Moreover, " so c ie ty "  i s  d e fin ed  by W illoughby a s  "an  aggre

g a te  o f  men l iv in g  to g e th e r  and u n ite d  by  m utual i n t e r e s t s  and r e l a t i o n 

s h ip ." ^ ^ -  Now, when t h i s  s o c ie ty  becomes p o l i t i c a l l y  o rgan ized  th e r e  oc

cu rs  th e  s t a t e ,  and th e  in d iv id u a ls  under t h i s  s t a t e ’ s a u th o r i ty  c o n s t i 

tu te  a  p eo p le . T h is people may o r may n o t c o n s t i tu te  a  n a tio n , because , 

a s  W illoughby p o in ts  o u t, " th a t  which w ie ld s  a  body o f  in d iv id u a ls  in to  a  

n a tio n a l u n i ty  i s  no r i g i d  p o l i t i c a l  c o n tro l ,  b u t e th n ic  and o th e r  f a c to r s  

la r g e ly  sen tim en ta l o r p sy ch o lo g ica l i n  c h a ra c te r ." 1^  This n a t io n a l  u n i ty ,  

o r n a t io n a l i ty ,  i s  c re a te d  by "conmurdty o f ra c e , language, h i s t o r i c a l  t r a 

d i t io n ,  m u tu a lity  o f economic i n t e r e s t s ,  and l ik e  degree o f c i v i l i z a t i o n . " ^ 3  

Though i t  i s  t r u e  t h a t  " th e  n a tu ra l  tendency o f th e  f e e l in g  o f N a tio n a l i ty  

i s  to  f in d  ex p ress io n  in  p o l i t i c a l  u n ity  ^ th e  s ta te ^ ," - ^ *  th e  c r e a t io n  o f 

a  s ta t e  because o f th e  " fe e l in g  o f  n a t io n a l i ty "  i s  n o t g u a ran teed . Indeed , 

i t  may be mere " p o l i t i c a l  expediency" which c re a te s  th e  s t a t e ,  a s  f o r  ex

am ple, s e l f  d e fen se . For example, W illoughby argues t h a t  th e re  was a  s tro n g  

f e e lin g  o f common n a t io n a l i ty  between th e  American c o lo n ie s  and th e  m other 

coun try , b u t t h a t  an  independent p o l i t i c a l  o rg a n iz a tio n  was demanded and 

o b ta in ed .1^  However, a s  a  g en era l p r in c ip le ,  W illoughby f in d s  th a t  th e  

sentim ent o f  f e e l in g  th a t  l i e s  a t  th e  b a s is  o f th e  n a tio n  i s  sindLliar to

139. I b i d . ,  p . 9 . 1U0. I b i d . , P . 11 .

U tl. I b i d . ,  p . 2 . U i2. I b i d . , P . 11 .

Ui3. I b id . lhk. I b i d . , P . 121.

l i £ . Ib id .
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t h a t  which i s  th e  base  o f th e  s t a t e ,  though th e y  a re  no t i d e n t i c a l .  They 

a re  n o t id e n t ic a l ,  he sa y s , fo r  " i t  i s  p o s s ib le  . . .  to  have p re se n t a 

w ell-developed  f e e l in g  o f  N a tio n a l i ty  b u t w ith  s l ig h t  d e s ire  f o r  p o l i t i c a l  

u n i ty .

Thus f a r ,  i t  would seem th a t  th e  e s s e n t ia l  in g re d ie n ts  o f  a s t a t e ,  in  

M llo u g h b y 's  view , a re  a  people p o l i t i c a l l y  o rg an ized , and t h i s  n e c e s s a r i ly  

e n t a i l s  a f e e l in g  o f u n ity ;  a  government to  c a r ry  ou t th e  w i l l  o f th e  s t a t e ;  

and a  "body o f ru le s  or maxims" to  guide th e  o f f i c i a l s  who a c t  in  th e  name 

o f th e  s t a t e .1 ^ 7  At f i r s t ,  M lloughby  found i t  unnecessary  to  in c lu d e  t e r 

r i t o r y  as a  n ecessa ry  elem ent in  th e  s t a t e ,  bu t in  h is  l a t e r  w r i t in g ,  The 

Fundamental Concepts o f P ub lic  Law,  he was in c lin e d  to  in c lu d e  i t ,  say in g , 

"The au th o r i s  now convinced . . .  th e  e x is te n c e  . . .  o f a  S ta te  i s  depen

d en t upon th e  c la im  upon th e  p a r t  o f th e  S ta te  to  a t e r r i t o r y  o f i t s  ow n."lk8

A lthough i t  i s  th e  purpose o f th e  w r i te r  to  d e sc rib e  and analy ze  Wil

loughby' s concept o f  so v ere ig n ty  and law in  a l a t e r  c h a p te r , i t  may be use

f u l  to  in d ic a te  here  th a t  he h e ld  th e  c h ie f  " a t t r ib u te "  o f  th e  s t a t e  to  be 

i t s  so v e re ig n ty . I t  i s  th e  h ig h e s t  power o f  th e  s t a t e ,  and th e  most im

p o r ta n t  su b je c t o f  p o l i t i c a l  s c i e n c e . 1^9 When M i l  oughby speaks o f  th e  

s t a t e  a s  being  sovere ign  he means th a t  i t  possesses  "om nipotent r u le r s h ip  

over a l l  m a tte rs  t h a t  a r i s e  between th e  in d iv id u a ls  t h e m s e l v e s . " T h e  

s t a t e ’ s a u th o r i ty  i s  su p e r io r  to  a l l  o th e r  a u th o r i t ie s  e s ta b lis h e d  by nan, 

and t h i s  so v e re ig n ty  belongs to  th e  s t a t e  a s  a  person , and re p re se n ts  th e

11*6. I b id . 11*7• I b id . ,  p . 1*.

3-1*8. M i l  oughby, The Fundamental Concepts o f  P ub lic  Law, pp. 63-61*.

11*9. W illoughby, The Nature o f th e  S ta te ,  p . 192.

150. Ib id .
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supremacy o f i t s  w i l l .  He a s s e r t s :

S o v ere ig n ty  i s  th u s  independen t o f  i t s  p a r t i c u la r  pow ers, i n  th e  same 
■way t h a t  th e  s e lf -c o n sc io u s  power of v o l i t io n  and d e te rm in a tio n  o f th e  in 
d iv id u a l human b e in g  i s  d is t in g u is h e d  from  h is  v a rio u s  f a c u l t i e s  o r  th e  ag
g reg a te  o f  them. I t  i s  th e  v e ry  p o sse ss io n  o f t h i s  so v ere ig n  w i l l  t h a t  
g iv es  p e r s o n a l i ty  to  a  p o l i t i c a l l y  o rgan ized  community.151

W illoughby sees th e  s t a t e ,  th e n , a s  o r ig in a t in g  n o t a s  a  r e s u l t  o f any 

c r e a t iv e  a c t  by in d iv id u a ls ,  b u t r a th e r ,  a s  a r e s u l t  o f  a  p sy ch o lo g ica l 

f e e l in g  o f  u n i ty  o f  a  whole p e o p le . One knows th a t  a s t a t e  e x is t s  because 

o f th e  i n s t i t u t i o n a l  m a n ife s ta tio n s  to  which th e  s t a t e  g ives r i s e ,  b u t one 

canno t p in p o in t th e  tim e o f i t s  c r e a t io n ,  f o r  a  s t a t e  and a  people  a r i s e  

s im u lta n eo u s ly . The American n a tio n a l  s t a t e  e x is te d  p r io r  to  th e  form al 

r a t i f i c a t i o n  o f th e  C o n s ti tu t io n , f o r  example, f o r  th e  fe e l in g  o f u n i ty  was 

p re s e n t  b e fo re  t h a t  a c t . ^ ^  The s t a t e  i s  an  e n t i t y ,  i t  has a  w i l l  o f i t s  

own, a w i l l  t h a t  i s  n o t th e  same as  th e  sum o f a l l  th e  in d iv id u a l  w i l l s  o f  

i t s  c i t i z e n s .  The s t a t e  i s  n e i th e r  a r t i f i c i a l  nor m echanical, b u t i s  n a t

u r a l  i n  th e  sense th a t  man i s  a  p o l i t i c a l  an im a l. The s t a t e  has a  p e rso n a l

i t y ,  j u s t  a s  an in d iv id u a l  has a  p e r s o n a l i ty .  I t  has a  p e r s o n a l i ty  because 

i t  p o ssesses  a  w i l l ,  and th e  s t a t e  ex p re sses  i t s  w i l l  th rough  law s. The 

s t a t e  i s  so v ere ig n , and t h i s  so v e re ig n ty  i s  a b so lu te  and in d iv i s ib le .  In 

d iv id u a l c i t i z e n s  do n o t have r ig h t s  a s  a g a in s t  th e  s t a t e ,  b u t in s te a d ,  th e y  

have r ig h ts  a s  d e fin ed  by th e  s t a t e  i n  i t s  law s.

151. I b id . ,  p .  195.

152. This concept i s  tak en  up i n  th e  c h a p te r  on "Willoughby a s  an  in 
t e r p r e t e r  o f  th e  American c o n s t i tu t io n a l  system .
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Chapter V

THE ETHICAL 3A3IS OF POLITICAL AUTHORITY

Willoughby* s interest in ethical political thought dates from the very 
beginning of his teaching career, an interest that is sustained throughout 
his career, as evidenced by the courses he taught and the books and articles 
he wrote during these forty years.^ Indeed, his first lecture courses at

1 . His a r t i c l e s  in c lu d e : "The R ight o f  th e  S ta te  to  B e," In te r n a t io n -
a l  Jo u rn a l o f  E th ic s , IX (1899), 2*67-825 "The Value o f  P o l i t i c a l  P h ilo so 
phy," P o l i t i c a l  Science Q u a r te r ly , XV (1900), 75-95; "The E th ic s  o f th e  
Com petitive P ro cess ,"  American Jo u rn a l o f  Socio logy,  VI (1900), 12*5-76; "Po
l i t i c a l  Philosophy , 11 South A tla n tic  Q u a rte r ly ,  V (1906), 161-75; "The P o li
t i c a l  T heories o f  John W. B urgess,"  Yale Review, (o ld  s e r i e s ) ,  XVH (1908), 
59-81*; "P u n itiv e  J u s t ic e ,"  Jo u rn a l of C rim inal Law and Crim inology, I  
(1910), 351-77; "The In d iv id u a l and th e  S ta te ,"  The American P o l i t i c a l  S c i
ence Review,  V III (1911*), 1-13; "The P ru ss ia n  Theory o f  Monarchy," The Amer
ic a n  P o l i t i c a l  Science Review,  XI (1917), 621-1*2; "The P ru ss ia n  Theory of 
th e  S ta te ,"  American Jo u rn a l o f  I n te rn a t io n a l  Law, X II (1918), 251-65; "The 
P ru ss ian  Theory o f Government" /7 American Jo u rn a l of In te r n a t io n a l  Law, XII 
(1918), 266-82; "Japan»s P o l i t i c a l  E th ic s ,"  A s ia , XIX (1919), 898-902; "Po
l i t i c a l  P h ilosophy ,"  Congress o f A rts  and S c ien ce , U n iv e rsa l E x p o s itio n , S t .  
L ou is,  1901*, V II, 309-25; "A llie d  Versus P ru ss ia n  P o l i t i c a l  I d e a ls ,"  P u b li^  
c a tio n s  o f th e  S o c ie ty  f o r  th e  Study o f  I n te r n a t io n a l  R e la tio n s , Peking , 
China, War l e c tu r e  S e r ie s ,  N. 2 , Peking, I 918; "The R e la tio n  o f th e  I n d iv i -  
cfuaT to th e  S ta te ,"  Problems o f  Adjustm ent A f te r  th e  lifer,  New York, 1915, pp. 
98-128; and "The U nderly ing  Concepts o f  Democracy,** Democracy in  R econstruc
t io n ,  e d i te d  by F re d e ric k  A, C leveland and Joseph S ch a fe r, 1919, pp . 1*8-66.
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S tan fo rd  and Johns Hopkins were th e  "P hilosophy o f th e  S ta te "  and th e  "The

o ry  o f  th e  S ta te "  r e s p e c tiv e ly , and during  h is  p ro fe s so rsh ip  a t  th e  l a t t e r  

i n s t i t u t i o n  he o ffe re d  tw elve courses on e th ic a l  p o l i t i c a l  theory* His 

f i r s t  book th a t  d e a ls  vrith t h i s  su b je c t i s  The Mature o f th e  S ta te  (18?6),  

and  t h i s  was fo llow ed in  1900 by a companion volume, S o c ia l J u s t ic e * In  

1903 he p u b lish ed  what was to  be th e  f i r s t  volume o f a  s e r ie s  on th e  h is 

to r y  o f p o l i t i c a l  th e o r ie s ,  b u t u n fo r tu n a te ly  only  th e  f i r s t  volume appear

ed . The P o l i t i c a l  Theories o f the  A ncient World i s  p ro p e r ly  in c lu d ed  in  

th e  l i s t  o f h is  works on e th ic a l  p o l i t i c a l  th e o ry  because i t  i s  more th an  a 

h is to r y  o f p o l i t i c a l  id e a s . I t  c o n ta in s , to  some degree a t  l e a s t ,  elem ents 

o f  h is  own p o l i t i c a l  p h ilo sophy . Y&lloughby, u n lik e  some o f  h is  contempo

r a r i e s ,  f e l t  t h a t  a  p o l i t i c a l  t h e o r i s t  must be som ething more th an  a chron

i c l e r  o f th e  h is to r y  o f  p o l i t i c a l  id e a s .  He s a id , f o r  example, t h a t  b e fo re  

th e  s tu d en t o f  p o l i t i c a l  th e o ry  "a ttem p ts  th e  p re p a ra tio n  o f  a h is to r y  o f  

such id e a s , he should f i r s t  have fo rm ulated , in  o u tl in e  a t  l e a s t ,  what to  

h im se lf  would seem to  be a  v a l id  ph ilosophy  o f th e  s u b je c t w ith  which he i s  

to  d e a l . B e f o r e  one i s  q u a l i f ie d  to  w rite  on p o l i t i c a l  ph ilo so p h y , Wil

loughby would say , he must be a  p o l i t i c a l  p h ilo so p h e r. F or, "n o t u n t i l  one 

has h im self th o se  id eas  a s  to  what i s  t r u e  o r what i s  f a l s e ,  i s  he q u a l i 

f i e d  ad eq u a te ly  to  d e sc rib e  o r  i n t e l l i g e n t l y  to  c r i t i c i z e  th e  th e o r ie s  o f 

o th e r s ."3 This in  marked c o n tra s t  to  the  p o s i t io n  o f  W illiam  A. Dunning, 

whose th re e —volume work on th e  h is to ry  o f p o l i t i c a l  th e o r ie s  d isp la y s  a  r e 

m arkable degree o f  detachm ent.^

2 . W illoughby, The P o l i t i c a l  T heories o f the  A ncien t World, New York, 
1903, p . v i i .

3 . I b id . ,  pp. v i i - v i i i .

U. A H is to ry  o f P o l i t i c a l  T heo ries , A ncient and M ediaeval, 1902; P o l i -
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Much of the time between 1903 and 1918 (when Willoughby's next book 
on political theory appeared) was taken up with research and writing on 
United States constitutional law, and no works on theory were forthcoming.
In 1918 he published his Prussian Political Philosophy, a work, of lesser 
stature than his other contributions in this field. Finally, in 1930 ap
peared his The Ethical Basis of Political Authority which contains his 
most thorough and his final treatment of ethical political philosophy.

Willoughby* s ideas on the ethical basis of political authority, which 
to him is the essence of political theory, are best expressed in Social Jus
tice and The Ethical Basis of Political Authority, As he refers repeatedly 
to the ethical basis of political authority it is relevant to determine 
just what he means by the term, for it is basic to an understanding of his 
theory. First of all, he sees a general philosophical system as logically 
divisible into: (1) Metaphysics, (2) ethical philosophy, and (3) political
philosophy. Metaphysics, he points out, is employed to determine the na
ture and essential attributes of men as rational, moral beings; and there
fore, determines the nature of human freedom. Ethics establishes the prin
ciples by which human freedom should be regulated. Political philosophy, 
on the other hand, ascertains certain of the means through which these prin
ciples can receive recognition and enforcement. He says:

Without ethics and politics, metaphysics is reduced to useless imagin
ings; with metaphysics, ethics is largely deprived of its premises; and 
without politics, is largely denied the means of securing a realization of 
the aims which it declares desirable. Without metaphysics and ethics, po
litics is unable* either to determine the relative ethical values of differ
ent possible lines of public policy, or to establish grounds upon which po-

tical Theories, from Luther to Montesquieu, 190£; and Political Theories, 
from Rousseau to Spencer, 1920,
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litical obedience may rightly be demanded,^

Willoughby is unwilling to accept -what he conceives as the Aristote
lian concept of ethics* His interpretation is that Aristotle conceived of 
ethics as a part of politics, and the reason for this fundamental error, 
says Willoughby, is that he failed to distinguish between "society" and the 
"state*" Aristotle, Willoughby points out, conceived of the state as being 
an all-comprehensive agency through which man* s highest good may be real
ized, but this definition more properly belongs to "society," Willoughby 
feels* The state is only that part of social life "in which the individuals 
composing the social group are viewed as composed of two classes of persons, 
the rulers and the ruled, and with more or less definitely determined or
gans and laws through which this rulership is exercised . * • *"® "Ethics," 
says VYilloughby, "has to deal with the moral aspects of all the acts of men, 
political as well as non-political, and, therefore, Political Ethics may 
very properly be regarded as but one of the subdivisions of the general sci
ence of Ethics*"7

The moral philosopher has the special task of determining "the abso
lute value of social institutions, and the statement in as definite a form 
as possible of the principles which should govern men in their efforts to 
adjust their lives to the highest ideals of right and justice*"® Ethics,

5* Willoughby, The Ethical Basis of Political Authority, pp. 10-11,
6. Ibid., p. I;.
7* Ibid* This interpretation of Aristotle is a mistaken one, for,

contrary to Willoughby's assertation, Aristotle regards ethics as the larger 
science of which politics is a part* This is taken up in more detail in the 
concluding chapter,

8. Willoughby, Social Justice, p. vii.
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Willoughby says, divides logically into the "theoretical" and the "practi
cal." The former is concerned with the nature of man and the moral order 
of the universe, being therefore metaphysical in character. On the other 
hand, practical ethics is a social science, having for its purpose the "de
termination of just rules for the guidance of men in their dealings with 
one a n o t h e r . I t  is with practical ethics that politics is most closely 

united. Willoughby says:

The solitary individual may be, in fact, a moral being, but, until he is 
brought into association with others of his kind, there can occur to him 
few, if any, obligations of a moral nature. In other words, though the 
feeling of moral obligation may be an original datum of consciousness, and 
man, as a partaker in a divine or absolute reason, may be regarded as po
tentially a moral being, the possibility of his coming to a self-realiza
tion of this fact, as well as the opportunity of realizing it in practice, 
is rendered possible only in a state of society. The concrete facts which 
condition the formation and exercise of ethical ideals are thus preponder
antly political in character.1®

In his Social Justice Willoughby says that he subscribes to the ethi
cal theories of T. H. Green and the Oxford School of idealists who find 
man’s ethical goal to be self-perfection, and the state exists to aid him 
in that endeavor. The state’s role, then, is an ethical one, and the jus
tification of its authority is an ethical inquiry. Tracing the history of 
modern ethics before Green, Willoughby finds it based essentially upon the 
concepts enunciated by Kant. "The effect of Kant’s writings was to inaugu
rate an epoch in ethical speculation,1,11 Willoughby says, and it was he and 
his followers who gave "to the conception of natural rights a changed and 
more nearly perfect signification."12 Willoughby continues:

9. Willoughby, The Ethical Basis of Political Authority, p.
10. Ibid. xi. Willoughby, Social Justice, pp. 19-20.
12. Ibid., p. 20.
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A ll e th ic a l  o b lig a tio n  being  p o s ite d  upon th a t  f e e l in g  o f  oughtness 
which i s  given to  th e  in d iv id u a l as  an  o r ig in a l  datum of consciousness when 
th e  r ig h tn e s s  o f  a g iven l in e  o f  conduct i s  recognized , and a l l  ru le s  o f 
m oral o b lig a tio n  b e ing  th u s  co n sid ered  as  having th e i r  source  in  th e  l e g i s 
l a t i v e  power o f th e  human mind to  s e t  to  i t s e l f  p r in c ip le s  o f conduct, th e  
id ea  o f n a tu ra l  r ig h t  n e c e s s a r i ly  becomes synonymous w ith  th o se  claim s 
which th e  in d iv id u a l ,  as  a r a t io n a l  moral b e in g , may c la im  from o th e rs  as  
r a t io n a l  m oral beings* As thus conceived, th e  on ly  r ig h ts  which may be 
claim ed as  n a tu ra l ,  i n  th e  sense o f being  in n a te  o r e s s e n t i a l ,  a re  th o se  
which a re  n ecessa ry  f o r  th e  r e a l iz a t io n  of one’ s h ig h e s t e th ic a l  s e l f .^-3

Thus W illoughby conceives of man as  a moral c re a tu re  whose goal i s  

s e l f - r e a l i z a t i o n  or s e l f - p e r f e c t io n .  His d ec is io n s  on moral m a tte rs  a re  

guided by h is  reaso n , and a re  no t s u b je c t to  n a tu ra l  law in  th e  t r a d i t i o n a l  

sen se , bu t r a th e r  to  an autonomous reaso n  in  th e  K antian  se n se . I t  i s  no t 

a r b i t r a r y  rea so n , W illoughby c a u tio n s , bu t reason  based upon moral law .

T his moral law i s  K ant’ s c a ta g o r ic a l  im p e ra tiv e . W illoughby say s , " . . .  

i n  reach ing  i t s  judgments our reason  i s ,  by i t s  very  n a tu re , governed by 

th e  p r in c ip le  th a t  on ly  th a t  can be r ig h t  which accords w ith  a  p r in c ip le  

which we can w ish to  be a  -universal one. ’Act on a maxim,’ he ^K an t/ de

c la r e s ,  ’which thou  c a n s t w i l l  to  be a u n iv e rsa l law ’ . " ^  "The r e a l i s a 

t io n  of o n e 's  e th ic a l  s e l f , "  W illoughby a s s e r t s ,  " is  th e  g en era l c a te g o r i

c a l  im pera tive  add ressed  to  every  o n e ." ^

W illoughby ta k es  up th e  q u estio n  of the  e th ic a l  b a s is  o f p o l i t i c a l  

a u th o r i ty  in  h is  S o c ia l J u s t ic e  under th e  t i t l e ,  "The R ight o f C o erc io n ."1^ 

Coercion i s  r e s t r a i n t  o f in d iv id u a l a c t io n ,  be ing  n ecessa ry  because o f th e

13. I b id .

111. I b id . ,  p . 19.

15. I b id . ,  p . 21.

16. C hapter T i l l ,  pp . 213-68.
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c la s h  o f in d iv id u a l i n t e r e s t s .  T his f r i c t i o n  r e s u l t s  from th e  f a c t  th a t  

in d iv id u a ls  have f r e e  -will o r  freedom to  choose. A p e r f e c t ly  harmonized 

s o c ie ty ,  W illoughby p o in ts  o u t, would re q u ire  no co erc io n  o f any ty p e , b u t 

th e  world i s  no t p e r f e c t ly  harmonized so i t  becomes n ece ssa ry .

There a re  two ways, W illoughby p o in ts  o u t, in  which co e rc io n  may be 

j u s t i f i e d —u t i l i t a r i a n  and tra n s c e n d e n ta l .  Both of th e se  sch o o ls , th e  f i r s t  

re p re se n te d  by Comte, M ill , and Spencer, and th e  second by H egel, Green,

"and t h e i r  i d e a l i s t i c  fo llo w e rs ,"  ag ree  th a t  " in d iv id u a l re a so n , m ust, in  

th e  l a s t  r e s o r t ,  be th e  a b so lu te  judge o f th e  r ig h tfu ln e s s  o f  a  g iven  con

t r o l  which i s  e x e rc is e d  over h im ."17 However, W illoughby p o in ts  o u t ,  th ey  

d isa g re e  "as to  th e  c h a ra c te r  and a s  t o  th e  o r ig in  o f  th e  m otives which 

should  c o n tro l th a t  judgment."^-® According to  the  f i r s t  sch o o l, says Wil

loughby, m o ra lity  i s  a  p roduct o f s o c ie ty , w hereas, th e  l a t t e r  ho lds man to  

be by n a tu re  m oral, s o c ie ty  p ro v id in g  m erely  th e  means f o r  i t s  p r a c t i c a l  

a p p l ic a t io n .  The m otive fo rc e  to  th e  form er i s  u t i l i t a r i a n ,  w hile  to  th e  

l a t t e r  i t  i s  s e l f - r e a l i z a t i o n ,  something th a t  i s  in n a te  in  man's n a tu re .

The u t i l i t a r i a n  j u s t i f i c a t i o n  o f p o l i t i c a l  co erc io n , acco rd in g  to  Wil

loughby, i s  a s  fo llo w s: Freedom i s  p re fe ra b le  to  c o e rc io n , f o r  co erc io n  i s

e v i l .  I t  i s  e v i l  because i t  i s  p a in f u l .  I t  keeps one from doing what he 

o therw ise  would have been a b le  to  do . A dm itting t h i s ,  however, W illoughby 

say s , th e  q u es tio n  a r i s e s  a s  to  w hether p a in  i s  th e  g r e a te s t  e v i l  o r th e  

on ly  e v i l .  The u t i l i t a r i a n s  answer th a t  i t  i s .  The u t i l i t a r i a n  j u s t i f i c a 

t io n  o f th e  s t a t e ,  th e n , i s  th a t  p o l i t i c a l  power le s s e n s  co e rc io n  by a  

g r e a te r  amount th a n  i t  in c re a se s  i t  because law less  co erc ion  e x is t s  in  a

17. Ibid., p . 235.
18. Ibid.
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n o n -c iv ic  s t a t e ,  and law fu l co e rc io n  e x is t s  in  a  c iv ic  s t a t e .  This means, 

W illoughby p o in ts  o u t, th a t  th e  s t a t e  must be co n sid e red  a n ecessa ry  e v i l ,  

and i t s  a c t i v i t i e s  must be k ep t to  th e  b a re s t  minimum. He say s , " fo r  i f  

th e  S ta t e ’s co erc ion  i s  to le r a te d  on ly  because i t  p rev en ts  a  g re a te r  p r i 

v a te  c o e rc io n , th en  an y th in g  th a t  goes beyond t h i s  p u re ly  n eg a tiv e  fu n c

t io n  w i l l  add t o ,  r a th e r  th an  s u b tr a c t  from , th e  ag g reg a te  o f  co erc io n  to
19•which th e  c i t i z e n  i s  su b je c te d ."  W illoughby, as  has been shown, does no t 

reg a rd  th e  s t a t e  a s  a  n ecessa ry  e v i l ,  b u t r a th e r  a s  a  n e ce ssa ry  good, f o r  

o n ly  in  and th rough i t  can an in d iv id u a l hope to  a ch ie v e , o r even p a r t i a l l y  

ach iev e , h is  e th ic a l  s e l f - p e r f e c t io n .  Furtherm ore, W illoughby doubts th e  

u t i l i t a r i a n  co n ten tio n  th a t  th e  in d iv id u a l i s  th e  o n ly  one who i s  a b so lu te 

l y  q u a l i f ie d  to  determ ine what a c t io n  w i l l  produce th e  g r e a te s t  h ap p in ess . 

He say s , " . . .  th a t  he can determ ine w hat, rem ote a s  w e ll as  proxim ate 

consequences being  co n sid e red , w i l l  be th e  r e l a t i v e  happ iness-p roducing  

powers o f d i f f e r e n t  modes o f l i f e ,  we know to  be f a l s e ,  a s  ou r conduct, f o r  

in s ta n c e , in  r e la t io n  to  c h ild re n  and th e  weak-minded c o n s ta n tly  p r o v e s ." ^  

The most t e l l i n g  o b je c tio n  to  th e  u t i l i t a r i a n  j u s t i f i c a t i o n  o f th e  

s t a t e ,  W illoughby a s s e r t s ,  i s  th a t  i t  i s  " a b s o lu te ly  d e s tru c t iv e  o f a l l  in 

d iv id u a l l i b e r t y . " 2!  F urtherm ore, i t  i s  " in cap ab le  o f  a ffo rd in g  any v i t a l  

e th ic a l  fo u n d a tio n  w hatever fo r  th e  su b o rd in a tio n  o f th e  w e lfa re  o f s e l f  to  

t h a t  o f  th e  w hole . " 22 As to  th e  fo rm er, viewed from th e  s o c ia l  p o in t o f 

view , says W illoughby, " th e re  i s  j u s t i f i e d  any in te r f e r e n c e ,  however a r b i 

19 . I b id . ,  p . 237.

20. I b id . ,  p . 2l|0.

21. I b id . ,  p . 22*2.

22. I b id .
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t r a r y  o r  g ro ss , -with th e  freedom o f th e  p a r t i c u la r  in d iv id u a l ,  i f  th e  e f 

f e c t  o f  such in te r f e re n c e  i s  t o  in c re a se  th e  happ iness o f  th o se  n o t c o e rc -  

ed ."  W ith re fe re n c e  to  th e  l a t t e r ,  from th e  in d iv id u a l’ s p o in t of view , 

W illoughby p o in ts  o u t:

For him , • • . i f  happ iness be th e  t e s t ,  th e  id e a l  o f p o l i t i c a l  o rd e r i s  
t h a t  he s h a l l  be p ro te c te d  a g a in s t  o th e rs ,  b u t l e f t  f r e e  h im se lf to  do a s  
h is  d e s ir e s  d ic ta t e .  The consequence o f t h i s  i s  t h a t ,  a s  to  any  in d iv id u a l 
c i t i z e n ,  i t  i s  im p o ssib le , upon a  u t i l i t a r i a n  b a s is ,  to  e r e c t  a  s o c ia l  o r 
p o l i t i c a l  c o n tro l  o f a  m ora lly  b in d in g  c h a ra c te r  . . . .  S ince th e  f e e l in g  
o f  p a in  and p le a su re  can be f e l t  and measured a s  to  t h e i r  amount o n ly  by  
th e  in d iv id u a ls  exp erien c in g  them, and a s  th e se  fe e lin g s  a re  th e  so le  c r i 
t e r i a  o f  r ig h tn e s s ,  what th e  u t i l i t a r i a n s  c a l l  ju s t i c e  i s  l o g ic a l ly  reduc
ed to  a  p u re ly  in d iv id u a l i s t i c  b a s i s .  Upon such a b a s is  i t  i s  a b s o lu te ly  
h opeless  to  a ttem p t th e  e re c tio n  o f  a  v a l id  system  o f s o c ia l  o r  p o l i t i c a l  
r i g h t .  The supreme good must be conceived a s  an ag g reg a te  o f  in d iv id u a l  
p le a s u re s , and s o c ie ty  must th u s  ap p ear a s  no th in g  more th a n  an a g g reg a te  
o f  s e lf - s e e k in g  b e in g s , each o f  idiom i s  m ora lly  e n t i t l e d  to  su b o rd in a te  th e  
good o f o th e rs  o r  o f  th e  whole to  h is  own good.^U

The i d e a l i s t  o r tra n sc e n d e n ta l view , a s  opposed to  th e  u t i l i t a r i : - .n ,  

acco rd in g  to  W illoughby, sees  s e l f - r e a l i z a t i o n  as  man’s g o a l, and no t mere 

h ap p in ess . He say s , "The supreme end i s  ever th e  r e a l i z a t io n  o f a  s e l f  

which i s  conceived  as  r a t io n a l  and u n iv e rs a l—as a p a r ta k e r  in  t h a t  D ivine 

Reason which i s  one and in d iv i s ib le ,  b u t which m an ife s ts  i t s e l f  i n  m anifold 

f o r m s ." ^  W illoughby co n tin u es:

The c e n t r a l  concept o f modem e th ic s  i s  th u s  th e  m oral p e r s o n a l i ty  o f  
man. This im p lie s  t h a t  each in d iv id u a l i s  a b le , and in  f a c t  i s  i r r e s i s t i 
b ly  im p e lled , to  form ulate  f o r  h im se lf an  id e a l  o f p e r fe c t io n  tow ard th e  
a tta in m en t o f which he i s  conscious o f a  moral o b lig a t io n  to  s t r i v e .  T his 
consciousness o f  o b lig a tio n  which ta k e s  th e  form o f  a  c a te g o r ic a l  im pera
t i v e  p o s ite d  by h is  own rea so n , c a r r ie s  -with i t  th e  lo g ic a l  assum ptions; 
F i r s t ,  o f  a freedom of th e  w i l l ,  fo r  w ithou t t h i s  th e re  would n o t be even

23. I b id .

2h. I b id . , p . 2U3. 

25. I b i d . , p . 2
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th e  c a p a c ity  to  obey th e  o b lig a t io n  which i s  f e l t ;  and secondly , o f an  in 
h e re n t r ig h t  to  be allow ed by  o th e rs  to  r e a l iz e  in  f a c t ,  so f a r  a s  i s  com
p a t ib le  w ith  t h e i r  re c ip ro c a l  r ig h t s ,  th o se  co n d itio n s  o f l i f e  which a re  
im p lied  i n  th e  id e a l  o f p e rso n a l development which each fram es f o r  h im se lf . 
These p r in c ip le s  a r e  suamed up by Kant i n  th e  two canons: "Be a  person  and
re s p e c t o th e rs  a s  p e rso n s ,” and "Act e x te r n a l ly  i n  such a  manner th a t  th e  
f r e e  e x e rc is e  o f th y  w i l l  may be a b le  to  c o e x is t w ith  th e  freedom o f o th e rs  
acco rd in g  to  a  u n iv e rs a l  la w ." 2°

I d e a l i s t i c  e th ic s ,  W illoughby p o in ts  o u t, d i f f e r e n t i a t e s  between th e  lower 

and h ig h e r  d e s ire s  o f man. There a re  d e s ire s  which a re  sim ple o r  m a te r ia l ,  

on th e  one hand, and—

. . .  th o se  d e s ire s  which a re  th e  outcome o f  a  c rav in g  to  secure  th e  moral 
p e r fe c t io n  which th e  reason  p re se n ts  . . .  th e  outcome o f th e  developed 
reaso n  of an  in d iv id u a l who i s  conscious th a t  he i s  a  moral b e in g , who i s  
a b le  to  see  h is  l i f e  a s  a w hole, to  conceive o f a p o s s ib le  p e r fe c t io n , and 
th u s  to  ad ap t means to  i t s  a tta in m e n t. '

When one a p p lie s  th e se  i d e a l i s t i c  p r in c ip le s  to  in d iv id u a l  r ig h t s ,  

W illoughby say s , one f in d s  th a t  th e y  a re  n o t th e  same f o r  everyone, b u t a re  

dependent upon th e  in d iv id u a l 's  c a p a c ity  and d is p o s i t io n  to  use  them fo r  a  

d e s ira b le  end. When one a p p lie s  them to  th e  su b jec t o f p o l i t i c a l  co erc ion  

one f in d s  th a t  a s t a t e  i s  j u s t i f i e d  to  th e  e x te n t th a t  i t  a s s i s t s  in d iv id 

u a ls  i n  ach iev in g  th e  goal o f s e l f - r e a l i z a t i o n .  T h is , W illoughby c a u tio n s , 

i s  n o t in  r e a l i t y  th e  u t i l i t a r i a n  d o c tr in e . Id ea lism  e s ta b l is h e s  r ig h t  con

duc t upon " e te rn a l  p r in c ip le s  o f  m o ra lity  flow ing from th e  e s s e n t ia l  char

a c te r  o f th e  Divine R eason."2® U ti l i ta r ia n is m , on th e  o th e r  hand, p u ts  e th 

i c a l  conduct on a  f a r  low er p lan e , "never / r i s i n g  to  a h ig h e r  c h a ra c te r  

th an  th a t  o f  f a r  see in g  prudence.

26. Ibid., pp. 2UU-U5.

27 . Ibid., p . 2U5.

ro CO . Ibid., p. 2U7. 29 . I b id .
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G ettin g  now to  th e  h e a r t  o f  th e  q u e s tio n  of th e  e th ic a l  r ig h t  o f  p o l i 

t i c a l  co erc io n , W illoughby a s s e r t s  th a t  assum ing th e  " s e l f - l e g i s l a t i v e "  na

tu re  o f  man in  th e  f i e ld  o f  m orals, guided by  th e  id ea  o f s e l f - p e r f e c t io n  

Mi t  i s  p o ss ib le  to  harmonize a b s o lu te ly  th e  id eas  o f freedom and c o n tro l ,  

o f  l i b e r t y  and law."^"* As long  as  th e  in d iv id u a l conceives o f  th e  commands 

o f a  s o c ia l  and p o l i t i c a l  power as  b e in g  n e ce ssa ry  fo r  h is  s e l f - r e a l i z a 

t io n ,  and t h i s  in c lu d es  th e  good of o th e rs  a s  w e ll, th en  "such commands no 

lo n g e r appear to  him a s  o rd e rs  from an  e x te rn a l  power l im it in g  h is  freedom , 

b u t a s  im p era tives add ressed  to  h im self by h is  own r e a s o n . ”31 Furtherm ore, 

in  obeying them "he obeys, in  f a c t ,  h i m s e l f . "32 i f  n o t in  f a c t ,  a t  l e a s t  

i n  th e o ry , says W illoughby, i t  i s  then  p o s s ib le  to  im agine a s o c ie ty  so p e r

f e c t l y  o rd ered , so p e r f e c t ly  harm onized, t h a t  th e  in d iv id u a l in  g iv in g  obe

d ience to  laws i s  a t  the  same tim e a b s o lu te ly  f r e e  because he i s  re q u ire d  

to  do on ly  th o se  th in g s  th a t  h is  reason  d i c t a t e s .

Does t h i s  mean th a t  th e  in d iv id u a l should f e e l  com pelled to  obey on ly  

th o se  commands o f  s o c ie ty  th a t  appear to  him a s  reasonab le?  What about 

th o se  laws th a t  a re  c l e a r ly  unreasonable? I s  d isobed ience e v e r j u s t i f i e d ?  

Being a reasonab le  c re a tu re  man recogn izes th a t  th e  laws o f  th e  s t a t e  and 

conventions o f s o c ie ty  a r e  an in te g r a l  p a r t  o f  a  g en era l "system  o f r ig h t s ,"  

and th a t  a v io la t io n  o f t h i s  system  th re a te n s  th e  whole s t ru c tu re  o f law  

and o rd e r . "He must th e re fo re  c o n s id e r ,"  W illou^ iby  p o in ts  o u t, "b e fo re  he 

r e s i s t s ,  w hether he may n o t be a b le  to  secure  an annulment of th e  o b je c t io n -

30 . I b id . ,  p . 2U8.

31. I b id . ,  p .  2)x9.
32. I b id .
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ab le  ru le  in  some b e t t e r  manner, o r ,  i f  t h i s  be n o t p o s s ib le ,  -whether i t  

w i l l  no t be p re fe ra b le  to  s u f f e r  th e  e v i l  r a th e r  th an  to  b r in g  abou t th e  

harm which a r e s is ta n c e  to  i t  w i l l  p roduce." ^

The in d iv id u a l in  "modem p o l i t i c a l  e th ic s"  su b o rd in a te s  h im se lf to  

s o c ie ty , b u t does so in  such a way th a t  h is  freedom  i s  not "ab a ted  one 

w h it ,"  f o r  " th i s  su b o rd in a tio n  i s ,  i n  e ssen ce , n o t th e  su b o rd in a tio n  o f  h is  

w i l l  to  a h ig h e r  s o c ia l  w i l l ,  b u t th e  id e n t i f i c a t io n  by  th e  in d iv id u a l  o f  

th e  s o c ia l  w i l l  w ith  h is  own w i l l ,  so t h a t ,  in  obeying th e  s o c ia l  o r p o l i 

t i c a l  w i l l ,  th e  in d iv id u a l obeys h is  own w i l l  p u r i f ie d  from s e l f i s h n e s s . " ^  

To c l a r i f y  t h i s  concept o f "obedience w ithou t su b o rd in a tio n "  W illoughby 

t r a c e s  th e  h is to r y  o f p o l i t i c a l  thought on th e  r e l a t io n  o f th e  in d iv id u a l  

to  th e  s ta t e  and f in d s  th a t  th e re  have been e s s e n t i a l ly  fo u r p h ases: The

O rie n ta l ,  th e  H e lle n ic , th e  I n d iv id u a l i s t i c ,  and th e  M o d e m . 3?

In  th e  O rie n ta l w orld , says W illoughby, th e  p re v a il in g  p o l i t i c a l  con

cep t was one o f t o t a l  su b je c tio n  o f th e  in d iv id u a l to  th e  s t a t e .  T h is sub

o rd in a tio n  was f e l t  to  be obedience to  an " e x te rn a l power" over which th e  

in d iv id u a l had no c o n tro l ,  and a g a in s t  which he had no a p p ea l. Greek 

th o u g h t, by way of c o n tr a s t ,  saw su b o rd in a tio n  no t as  obedience to  an  e x te r 

n a l power b u t a s  "a y ie ld in g  to  a h ig h e r s e l f . "36 W illoughby say s , "What 

in  th e  O rie n ta l w orld was s u b je c tio n , became in  th e  Greek w orld  s e l f - s u r -

33. I b id . ,  p . 250.

3U. I b id . ,  p . 251.

35• I b id . This a ls o  appears in  W illoughby 's p r e s id e n t ia l  ad d re ss  be
fo re  th e  American P o l i t i c a l  Science A sso c ia tio n  i n  December, 1913. I t  was 
pub lish ed  in  th e  F ebruary  number o f The American P o l i t i c a l  Science Review. 
V III (191U), 1 -1 3 . -------------------------------------------------------------

36 . W illoughby, S o c ia l J u s t ic e ,  pp . 252-53.
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P arad o x ica l a s  i t  may seem, th e  H ellenes were a b le  to  recogn ize  i n  t h e i r  
p o l i t i c a l  ph ilosophy  th e  independent va lue  o f human p e r s o n a l i ty ,  and a t  
th e  Mmft tim e to  s u b je c t th e  c i t i z e n  to  th e  a b so lu te  c o n tro l o f th e  s t a t e .  
A ccording to  th e  H e llen ic  co n cep tio n , man was by h is  v e ry  n a tu re  a s o c ia l  
b e in g . Hence h is  l i f e  in  a  s t a t e  o f  s o c ie ty , w ith  i t s  s o c ia l  conventions 
and demands, meant, no t an in te r fe re n c e  w ith  an o r ig in a l  independence, b u t 
a  c o n d itio n  o f  l i f e  n ece ssa ry  to  th e  very  e x is te n c e  o f men a s  independent 
r a t io n a l  b e in g s . To th e  Greeks, in  o th e r  words, s o c ie ty  and s t a t e  were as 
im m ediately  p roducts  o f  g re a t n a tu re  a s  was man h im se lf . The S ta te  had, 
indeed , i n  t h e i r  eyes a  h ig h e r and more p e r fe c t  in d iv id u a l i ty  and p e rso n a l
i t y  than  d id  i t s  c i t i z e n s ,  f o r  i t  was from i t s  p e r s o n a l i ty  and from i t s  l i f e  
t h a t  th e  c i t i z e n  was supposed to  d e riv e  a l l  t h a t  was v a lu ab le  to  him as  a 
man.3°

The th i r d  o r  in d iv id u a l i s t i c  s tag e  of thought on th e  in d iv id u a l  and 

th e  s ta t e  c h a ra c te r iz e d  th e  th in k in g  o f th e  sev en teen th  and e ig h te e n th  cen

t u r i e s ,  having been born  in  th e  P ro te s ta n t R eform ation. The c e n t r a l  idea  

o f  th e  R eform ation, acco rd in g  to  W illoughby, was th e  independence o f th e  

in d iv id u a l in  p a ss in g  f i n a l  judgment on th e  meaning o f th e  l a w . 3 9  As f a r  

a s  p o l i t i c a l  th e o ry  i s  concerned t h i s  in d iv id u a lism  reached i t s  lo g ic a l  

cu lm in a tio n  in  th e  w r it in g s  of the French p h ilo so p h ic a l school o f  th e  l a t 

t e r  e ig h te e n th  c en tu ry , and indeed , reached i t s  cu lm ina tion  " in  p o l i t i c a l  

f a c t"  i n  th e  anarchy o f th e  p e rio d  o f th e  French R evo lu tion . "This f r e e 

dom," W illoughby a s s e r t s —

. . .  when n o t c o n tro l le d  and tem pered by a  p ro p er comprehension o f th e  
r a t io n a l  l im i ta t io n s  under which i t  should  be e x e rc ise d , le d ,  a s  i s  w e ll 
known, to  a  g radua l d e n ia l o f th e  r ig h t  o f  a l l  p o l i t i c a l  a u th o r i ty  n o t _ 
founded on th e  a s s e n t—e x p l i c i t  o r im plied——o f th e  in d iv id u a ls  s u b je c t to  
i t .  The movement, i n  e f f e c t ,  assumed th e  form of a  sim ple n eg a tio n  o f th e

37. I b id . ,  p . 2^3.

38. I b id . ,  pp. 251-52.

39 . W illoughby does not c le a r ly  in d ic a te  what "law" he i s  r e f e r r in g
to .
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O rie n ta l  id e a  o f s u b je c tio n , and, a s  a l l  pure n eg a tio n s  a re  a p t  to  b e , was 
c a r r ie d  over in to  th e  o p posite  extrem e, anarchy.hO

Modem p o l i t i c a l  e th ic s ,  W illoughby f in d s ,  re v iv e s  th e  old Greek idea  

o f su b o rd in a tio n , b u t in s te a d  o f an u n th in k in g  and in s t in c t iv e  obedience^l 

i t  i s  made to  be a  consc ious, d e l ib e ra te  and chosen su b o rd in a tio n . Modern 

e th ic s  harm onizes th e  id eas  o f a b so lu te  freedom and s u b je c t io n .^  The 

p h ilo so p h e rs  re sp o n s ib le  fo r  t h i s  modern e th ic s ,  acco rd in g  to  W illoughby, 

a re  Jean  Jacques Rousseau, Immanuel K ant, and George H egel. In d iv id u a lism  

i n  i t s  extrem e form reduced man to  a mere an im al, a pawn o f se n sa tio n s  and 

a p p e t i t e s ,  a b e ing  n o t capable o f e i t h e r  r e l ig io n  o r o f  m o ra li ty .^3 Mod

e m  e th ic s ,  on th e  o th e r hand, d is t in g u is h e s  between a h ig h e r and a lower 

s e l f  and th e  a tte n d a n t s tru g g le  between them f o r  supremacy. S tran g e ly  

enough, W illoughby say s , i t  was Rousseau who f i r s t  a ttem p ted  to  a s s e r t  

t h i s  modem concept in  h is  d i f f e r e n t ia t io n  between th e  r e a l  and th e  appar

en t w i l l  o f th e  in d iv id u a l .  W illoughby says:

In  h is  e a r l i e r  e ssa y s , to  be su re , Rousseau e x a lts  th e  " n a tu ra l  man," 
b u t i n  h i s  S o c ia l C ontract th e re  i s  c l e a r ly  ap p aren t th e  id ea  of a  t ru e  hu
man l i b e r t y  t h a t  i s  h ig h e r and b e t t e r  th an  th e  lic e n c e  o f the  savage, and 
in  h is  volorrbS g en era le  we have th e  concep tion  o f a  w i l l  more r e a l  than  
th a t  exp ressed  by  th e  momentary o r s e l f i s h  in c l in a t io n  of th e  i n d i v i d u a l .^

Rousseau e rre d , however, says W illoughby, when he a s s e r te d  th a t  i t  i s  p o s-

UO. S o c ia l J u s t ic e ,  pp. 253-5U.

U l. Once a g a in , W illoughby has m isunderstood and m is in te rp re te d  Greek 
e th ic a l  th o u g h t, f o r  th ey  d id  no t b e lie v e  in  an  u n th in k in g  and in s t in c t iv e  
obedience.

U2. " In d iv id u a l and th e  S ta te ,"  The American P o l i t i c a l  Science Review. 
V III ( I9 1 h ), 6.

U3. S o c ia l J u s t ic e ,  p . 256. U*. i b i d . ,  p . 257. •
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s ib le  to  determ ine what t h i s  g e n e ra l m i l  i s  by th e  use o f  a m echanical 

d ev ise , th e  p l e b i s c i t e .  The g e n e ra l w il l  and th e  w i l l  o f  a l l  can be d i f 

f e r e n t ia te d  by s e t t in g  o f f  in d iv id u a l d if fe re n c e s  a g a in s t  one a n o th e r , and 

th e  g en e ra l w i l l  d e riv ed  from th e  w i l l  of a l l ,  says R o u ss e a u .^  Kant avoids 

t h i s  m echanical p i t f a l l ,  W illoughby a s s e r t s ,  and p re se n ts  a  " t r u e r  concep

t io n  of a  r e a l  w i l l  a s  dependent upon the  reaso n  o f men when p u r i f ie d  from 

a l l  d e s i r e . " ^  K a n t's  r e a l  w i l l  i s  determ ined by th e  maxim th a t  a l l  in d i

v id u a ls  should be t r e a te d  as  persons and th a t  a l l  a c ts  should  be s u b je c t
*

to  th e  r a t io n a l  law th a t  th ey  should be such a s  can be r a t io n a l ly  made a 

u n iv e rs a l  law  fo r  a l l  men. D esp ite  th i s  improvement over Rousseau, Kant 

d id  no t f r e e  h is  e th ic s  from th e  in d iv id u a l i s t i c  ph ilo so p h y  o f th e  e ig h teen 

th  c e n tu ry . W illoughby sayss 
•»

f

He d id  not g rasp  th e  fundam ental t r u th  th a t  the  in d iv id u a l can , by re c 
ognizing  th e  ju s t i c e  o f  th e  w il l  o f  an o th er power, make th a t  w i l l  h is  ve ry  
own, and th u s , though obeying i t ,  be no t coerced  by i t .  He th u s , in  f a c t ,  
ever reg a rd s  th e  c o n tro l o f th e  law  as  n e c e s s a r i ly  an  in te r fe re n c e  w ith  
freedom, and j u s t i f i a b l e  on ly  when employed to  p rev en t co erc io n  from o th e r 
so u rces . He develops, th e re fo re ,  th e  pure concep tion  o f a R echfesstaa t,— 
a  S ta te  whose so le  le g it im a te  fu n c tio n  i s  to  p rev en t th e  v io la t io n s  o f 
th ose  p r in c ip le s  o f  r ig h t s  which th e  reason  la y s  down a s  fu n d a n e n ta l. The 
S ta te  i s  dragged in ,  a s  i t  w ere, a s  a deus ex machina to  secure  to  men th a t  
freedom to  which th e y  a re  r a t io n a l ly  e n t i t l e d ,  but which w ithou t th e  S ta te  
th ey  aould  no t o b ta in .^ '

I t  rem ained f o r  H egel, W illoughby say s , to  g ive to  modem e th ic s  i t s  

t r u e s t  c o n te n t, f o r  "w hile  recogn iz ing  th e  two n ecessa ry  elem ents o f s e l f  

and n o ts e l f ,  o f  l i b e r t y  and law, /h e7  y e t harm onizes them in  a h ig h e r u n i ty

U5. I b id . ,  pp . 258-59. 

U6. I b id . ,  p . 259. 

h7» I b i d . ,  pp. 259-60.
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w ith o u t d e s tro y in g  them.*'^® With Hegel th e  o ld  Greek id ea  o f su b o rd in a tio n  

i s  re v iv e d , b u t i s  g iven a  t r u e r  n a tu re  in  th a t  i t  becomes l,a co n sc io u s , 

d e l ib e r a te ly  chosen s u b o r d i n a t i o n . " ^  Modern e th ic s ,  W illoughby sa y s , h a r

monizes th e  two id eas  o f a b so lu te  freedom and a u th o r i ty ,  and he co n tin u es—

. . . th u s ,  w hile  s t i l l  r e ta in in g  th e  c e n tr a l  concep tion  o f th e  "good w i l l ,  
th e  a b s t r a c t  and im possib le  K antian  form ulism  o f th a t  w i l l  i s  d e n ie d . In  
i t s  p la ce  th e re  i s  g iven  us th e  conception  o f a  s e l f  t h a t  f in d s  i t s  r e a l i 
z a tio n  in  th e  o u te r  w orld , in  u t i l i z i n g  o b je c t iv e  fo rce s  and i n s t i t u t i o n s  
as  means fo r  secu rin g  th a t  development and p e r fe c t io n  which th e  rea so n  de
c la r e s .  The e x is te n c e  of th e  S ta te  th u s , as  comprehending most im portan t 
o f a l l  th o se  fo rce s  and f a c t s  which a re  n e ce ssa ry  fo r  man*s h ig h e s t l i f e ,  
re c e iv e s  th e  h ig h e s t p o s s ib le  sa n c tio n . Thus Hegel speaks of th e  S ta te  as  
th e  " a c tu a l iz a t io n  o f freedom ," and as  th e  "embodiment o f co n c re te  f r e e 
dom. "50

Because th e  s t a t e  has a moral ro le  to  p la y , in  t h a t  i t  i s  charged w ith  

th e  ta s k  o f a id in g  in d iv id u a ls  in  ach iev in g  s e l f - p e r f e c t io n ,  i t s  commands 

a re  e th i c a l ly  j u s t i f i e d  to  th e  e x te n t th a t  i t  f u l f i l l s  th a t  fu n c tio n . Thus 

co erc io n  in  a g en era l way i s  j u s t i f i e d  because o f th e  n a tu re  o f th e  s t a t e ,  

and o f th e  in d iv id u a l .  More s p e c i f ic a l ly ,  W illoughby a ttem p ts  to  a ss e s s  

th e  p ro p e r sphere o f p o l i t i c a l  c o n tro l ,  say ing—

. . . i f ,  as we have shown, th e re  a re  p ro p e rly  speaking  no a b s t r a c t  r ig h ts  
in  th e  in d iv id u a l which a re  by t h e i r  very  n a tu re  withdrawn from r ig h t f u l  
c o n tro l ,  i t  fo llow s th a t  u t i l i t y —in te r p r e te d ,  o f  co u rse , in  i t s  h ig h e s t 
e th ic a l  sense—should  determ ine when co erc io n  should be a p p l ie d .51

He su g g ests  th a t  th e  fo llo w in g  "co n d itio n s"  must be s a t i s f i e d  b e fo re  co er

c ion  in  any form i s  j u s t i f i e d :  That the  o b je c t aimed a t  'be d e s ir a b le ,  th a t

•CO I b i d . , P . 260 .

1*9. I b id . , P . 261 .

5o . I b id .

51. I b id . , P . 263.
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th e  means employed be c a lc u la te d  to  o b ta in  i t ,  and th a t  th e  expense be n o t

to o  g re a t

To i l l u s t r a t e  how th e s e  co n d itio n s  m ight be a p p lie d  in  p r a c t i c a l  a f 

f a i r s  W illoughby u ses  two exam ples: R e lig io n  and co lon ia lism *  On th e  form

e r  he a s s e r t s :

I f  we a r e  f i r m ly  convinced . . .  th a t  th e  f a i l u r e  to  a cc e p t a  c e r ta in  
d o c tr in e  w i l l  doom th e  re c u sa n t to  an  e t e r n i ty  o f  aw ful to rm en t, and i f  we 
a re  e q u a lly  su re  t h a t  c o e rc io n  w i l l  be a b le  to  secu re  the  sav in g  accep tan ce , 
and w ith o u t cau s in g  an amount o f s u f fe r in g  anywhere n ea r a s  g re a t  a s  t h a t  
from which th e  coerced  one i s  to  be re scu ed , can we h e s i t a te  to  d e c la re  t h a t  
such co erc io n  shou ld  be a p p lie d ?  Have we n o t, i n  f a c t ,  abandoned i n t o l e r 
a n ce , where we have abandoned i t ,  e i th e r  because we have changed our minds 
e i t h e r  a s  to  th e  d e s i r a b i l i t y  o f th e  end sough t, o r o u r f a i t h  in  th e  e f f i 
c ie n c y  o f  com pulsion to  re a c h  i t ,  o r  to  reach  i t  a t  a  n o t d is p ro p o r tio n a te  
expense?53

However, W illoughby c a u tio n s , because co erc io n  i s  o f  n e c e s s i ty  p a in fu l ,  th e  

one e x e rc is in g  i t  must " f i r s t  convince h im se lf t h a t  th e  c o n d itio n s  th a t  we 

have m entioned a re  c e r ta in ly  p r e s e n t , " ^  F urtherm ore, he must ta k e  in to  

c o n s id e ra tio n  a l l  th e  immediate and rem ote consequences o f  t h i s  e x e rc ise  o f 

coercion*  Then, he say s , "when such c o n d itio n s  a re  s t r i c t l y  observed i t  

w i l l  be found, we th in k ,  t h a t  th e  d o c tr in e  w i l l  sec u re  a c o n s id e ra b ly  g re a t

e r  to le r a n c e ,  in d iv id u a l ,  s o c ia l ,  and p o l i t i c a l ,  th a n  now a c tu a l ly  o b ta in s  

i n  any  modern so c ie ty *

A pplying t h i s  "form ula" to  c o lo n ia lism  W illoughby p o in ts  ou t t h a t  j u s t  

a s  i t  i s  th e  m oral d u ty  o f  th e  p a re n t to  educate  h is  c h i ld ,  u s in g  conrpul-

52. W illoughby does n o t , however, e x p la in  what he means by  " d e s ira b le "  
t h a t  i s ,  by whom t h i s  d e s i r a b i l i t y  i s  to  be determ ined , o r  by  what s tan d a rd s  
th e se  o b je c ts  a re  to  be determ ined  a s  d e s ira b le  ones*

53. W illoughby, S o c ia l J u s t ic e ,  p p . 26U-6£.

I b id . ,  p .  265.

£5. I b id .
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s io n  i s  n e ce ssa ry , i t  i s  r ig h t  and p roper f o r  su p e r io r  n a tio n s  to  compel 

l e s s  c iv i l i z e d  n a tio n s  " to  e n te r  in to  th a t  b e t t e r  s o c ia l  and p o l i t i c a l  l i f e  

th e  advantages o f which t h e i r  own ignorance e i t h e r  p rev en ts  them from see

in g , o r s e c u rin g  i f  s e e n . "56 C olon ialism  i s  th u s  j u s t i f i e d ,  b u t W illoughby 

a s s e r t s  o n ly  i f  th e  fo llo w in g  c o n d itio n s  a re  m et: The m otive o f th e  supe

r i o r  n a tio n  must be a d i s in te r e s te d  one, th e  s u p e r io r  n a t io n  must be ab

s o lu te ly  c e r t a in  th a t  th e  co erc io n  w i l l  r e s u l t  in  th e  b e tte rm en t o f  th e  i n 

f e r i o r  r a c e ,  and i t  must be c le a r  t h a t  th e  d e s ire d  r e s u l t  can be b e t t e r  ob

ta in e d  by  co e rc io n  th an  by  any  o th e r  means a v a i l a b le .

T h ir ty  y ea rs  e lap sed  betw een th e  p u b lish in g  o f S o c ia l J u s t ic e  and The 

E th ic a l  B asis  o f  P o l i t i c a l  A u th o rity . In  t h i s  l a t t e r  work W illoughby1 s 

th e o r ie s  on co e rc io n  a r e  t r e a t e d  a t  g re a te r  le n g th , be ing  th e  p roduct o f a  

more m ature s c h o la r .  By 1930 w orld -shak ing  even ts  had occurred—World War 

I ,  th e  R ussian  R evolu tion , and th e  r i s e  o f fa sc ism . I t  w i l l  be in fo rm ativ e  

to  see to  what e x te n t th e se  even ts  in f lu e n c e d  Willoughby* s l a t e r  p o l i t i c a l  

th in k in g .

In  d e a lin g  w ith  th e  q u e s tio n  o f  th e  e th i c a l  b a s is  o f p o l i t i c a l  au th o r

i t y  W illoughby employs th e  same methodology th a t  he used  i n  d is c u ss in g  th e  

o r ig in  o f th e  s t a t e  in  The N ature o f th e  S t a t e .  That method, b r i e f l y  p u t, 

i s  to  s c r u t in iz e  th e  v a rio u s  th e o r ie s  th a t  have been advanced, and th en  

a f t e r  each  has been c r i t i c i z e d  and r e je c te d ,  p re se n t what he c a l l s  a  " tru e "  

th e o ry .

56. I b id . ,  p . 266.

57 . I b id .  W ith th e s e  q u a l i f ic a t io n s  W illoughby quo tes w ith  approval 
a  long  passage from  John W. B urgess’ P o l i t ic a l .  S cience and Comparative Con
s t i t u t i o n a l  law  to  th e  e f f e c t  t h a t  n o t on ly  i s  i t . t h e  r ig h t  o f  th e  "Teuton
ic "  n a tio n s  to  c o lo n iz e , b u t i t  i s  t h e i r  d u ty  to  so do to  r a i s e  th e  p o l i t i 
c a l  s tan d a rd s  o f  th e  w o rld .
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He d iv id e s  h is  in q u iry  in to  fo u r  d i s t i n c t  bu t r e la te d  problem s: (1)

The a b s t r a c t  q u e s tio n  o f th e  r ig h t  o f th e  s t a t e  to  e x i s t .  By t h i s  he means 

an in q u iry  in to  " th e  e th ic a l  le g itim a c y  o f p o l i t i c a l  co e rc io n  in  any  form 

o r under any c o n d i t io n s ." ^  (2) The j u s t i f i c a t i o n  o f th e  e x is ten c e  and 

m aintenance o f p a r t i c u la r  forms o f governm ental o rg a n iz a tio n . (3) The 

p r in c ip le s  i n  accordance w ith which th e  r ig h t  o f  p a r t i c u la r  persons to  oc

cupy th e  s e a ts  o f p o l i t i c a l  power may be determ ined . (H) The c r i t e r i a  fo r  

e s tim a tin g  th e  e th ic a l  c h a ra c te r  o f p o l i t i c a l  p o l ic ie s .  Of th e se  W illough

by sees th e  f i r s t  as  th e  most fundam ental s in c e  answers to  th e  l a s t  th re e  

w i l l  flow  more f r e e ly  from a c o r re c t  answer to  th e  f i r s t .

He f i r s t  tu rn s  h is  a t te n t io n  to  th o se  th e o r ie s  which he says e i th e r  

evade o r deny th e  r e a l i t y  of th e  problem o f e th ic a l  j u s t i f i c a t i o n  o f  p o l i 

t i c a l  a u th o r i ty .  The f i r s t ,  in  h is  e s tim a tio n , i s  the  h i s t o r i c a l  th e o ry  

which a s s e r t s  th a t  th e  s t a t e  i s  th e  r e s u l t  o f h i s t o r i c a l  grow th, and i s  

j u s t i f i e d  by t h i s  f a c t .  Some o f th e  persons who su b sc rib e , o r a t  l e a s t  

come c lo se  to  su b sc rib in g , to  t h i s  th e o ry  a re  B o ssu e t, Hegel, and John W. 

B urgess. B o ssu e t,59 accord ing  to  W illoughby, advanced a th e o ry  which h e ld  

th a t  h is to ry  j u s t i f i e d  th e  s ta t e  because o f a  d iv in e  p rovidence th a t  d i r e c t s  

th e  d e s t in ie s  o f men, in c lu d in g  th e  p o l i t i c a l .  P o l i t i c a l  i n s t i t u t i o n s  a re  

to  be regarded  as re c e iv in g  th e  d iv in e  san c tio n  o f t h i s  d iv in e  w i l l . ^

58. W illoughby, The E th ic a l B asis o f P o l i t i c a l  A u th o rity ,  p .  19 .

59 . Jacques B ossuet (1627-170U) was appo in ted  by Louis XIV to  educate  
th e  Dauphin, and f o r  th e  use o f h is  p u p il he w rote l a  P o li t iq u e  t i r e e  de3 
propres p a ro le s  de l ’^ c r i tu r e  S a in te , which was w r it te n  about 1670 and f i r s t  
pub lished  i n  1709. In  i t  B ossuet p re se n ts  a  d iv in e  r ig h t  o f k ings th e o ry , 
b u t t r e s s in g  h is  a s s e r t io n s  w ith  cop ius re fe re n c e  from S c r ip tu re .

60 . W illoughby says l i t t l e  about B ossue t’ s th e o ry  beyond th a t  r e la te d  
above. He does say , however, t h a t  i t  i s  b u t a  ru d e r  a p p l ic a t io n  o f  th e  d i 
v ine  r ig h t  th e o ry . The reaso n  f o r  in c lu d in g  i t  in  th e  d is c u ss io n  o f  th e  h is 
t o r i c a l  th e o r ie s  ap p a ren tly  i s  t h a t  he f r e q u e n tly  c i t e s  B ib l ic a l  h is to r y .
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Although Hegel’s theories on the state are treated more fully by Wil
loughby under the •’mystical or transcendental" category, they are briefly 
mentioned in connection -with the historical theory. Hegel, says Willough

by—

. . .  see f s j  in human history the gradual and progressive realization of 
certain eternal and metaphysically determinate principles of right. Thus, 
though, at any one time, the State or any other human institution, is not 
■wholly rational, it is justified as representing one of the phases of hu
man development and as one of the means whereby humanity is progressing 
toward that goal which is metaphysically marked out for it.^l

Hegel, says Willoughby, sees the ideal toward which mankind is progressing 
as being that of perfect realization of the freedom of the will, and though 
he does not go so far as to say that whatever is, is right, he does main
tain that the rational is real and that the real is rational.

It is with the historical theory of Professor John W. Burgess that Wil
loughby is chiefly concerned. Burgess sees the state as the product of his
tory, and this means "that it is the gradual and continous development of 
human society, out of a grossly imperfect beginning, through crude but im
proving forms of manifestation, towards a perfect and universal organiza
tion of mankind.’’̂  Instead of viewing the historical development of man
kind as progressing toward the perfect realization of the freedom of will, 
as Hegel does, Burgess sees the end of history as the realization of a 
world state.

Willoughby next turns to a brief treatment of the natural or instinc
tive theory. As this has been related in the previous chapter there is no

61 . W illoughby, The E th ic a l B as is  o f  P o l i t i c a l  A u th o rity , p . 20 .

62 . B urgess, P o l i t i c a l  Science and Comparative C o n s ti tu tio n a l Law, I,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

180

need to  re p e a t i t  h e re .  I t  i s  in s t r u c t iv e  to  n o te , however, once a g a in  

th a t  i n  h is  The E th ic a l  B asis  o f  P o l i t i c a l  A u th o rity  W illoughby co n tin u es  

to  re g a rd  A r i s to te l i a n  p o l i t i c a l  th e o ry  a s  p o s i t in g  u n thi nki ng and in s t in c 

t iv e  obedience t o  th e  s t a t e .  In  a d d i t io n ,  he co n sid ers  th e  organism ic th e 

ory  o f Spencer and B lu n ts c h li  and th e  fo rc e  th e o ry , b u t, a s  th e se  have a ls o  

been p re v io u s ly  co n sid e re d , th e y  need n o t be re p e a te d .

A ll  th e se  t h e o r i e s ,  th e  h i s t o r i c a l ,  th e  n a tu ra l  o r  in s t in c t iv e ,  th e  

o rgan ism ic, and th e  f o r c e ,  W illoughby a s s e r t s ,  e i t h e r  evade o r deny th e  

r e a l i t y  o f th e  problem  o f e th ic a l  j u s t i f i c a t i o n  o f p o l i t i c a l  a u th o r i ty .  

Because th e y  do he f e e l s  j u s t i f i e d  i n  t r e a t i n g  them i n  a r a th e r  c u rso ry  

manner, p a r t i c u la r ly  th e  n a tu ra l  th e o ry .^3 From th e se  th e o r ie s  W illough

by tu rn s  to  th ose  t h a t  have been advanced i n  an  e f f o r t  to  deny th a t  p o l i t i 

c a l  a u th o r i ty  can e v e r  be j u s t i f i e d .

Under th e  g en era l heading  o f  " th e o r ie s  o f anarchy" W illoughby co n sid 

e rs  th e  th e o r ie s  o f W illiam  Godwin, P ie r r e  Joseph Proudhon, P rince  P e te r  

K ropotkin , H erbert Spencer, and w ith  b r i e f  re fe re n c e s  t o  Leo T o ls to i  and 

Mahatma Gandhi. ^  A lthough a n a rc h is ts  d isa g re e  as to  the  means o f  e s ta b 

l is h in g  anarchy  th e y  do ag ree  t h a t  p o l i t i c a l  co erc io n  can n ev er be e th ic a l 

l y  j u s t i f i e d  because i t  in te r f e r e s  w ith  th e  r ig h t  o f  th e  in d iv id u a l to  be 

f r e e  from a l l  e x te rn a l c o e rc io n . Arguing th a t  man i s  by n a tu re  good, God

win sees human happ iness blocked by  a r b i t r a r y  im pedim ents, among which gov

ernment i s  one o f th e  p r in c ip a l  ones. He s a y s , "Each man should  be w ise

6 3 .  He devo tes  o n ly  a l i t t l e  more th a n  a  page t o  t h i s  th e o ry .

6U. For h is  tre a tm e n t o f  th e se  th e o r ie s  W illoughby draws on th e  fo llo w 
in g  works: W illiam  Godwin, An In q u iry  Concerning P o l i t i c a l  J u s t ic e  and I t s
In flu en ce  on G eneral V irtu e  and H appiness, f i r s t  p u b lish ed  in  1793; P ie r r e  
Joseph Proudhon, "The Coming A narchy," The N in e teen th  C entury , A ugust, 1887, 
and Modern Science and Anarchism,  1903; H erbert Spencer, S o c ia l S t a t i c s ,  1850.
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enough to  govern h im se lf , w ith o u t th e  in te rv e n t io n  o f any com pulsory r e 

s t r a i n t ;  and s in ce  government, even in  i t s  b e s t  e s t a t e ,  i s  an  e v i l ,  . . .  

we should  have a s  l i t t l e  o f  i t  a s  th e  gen era l peace o f human s o c ie ty  w i l l  

p e r m i t . A l s o  o f an  u to p ia n  b en t Proudhon proclaim ed man to  be e s s e n t i 

a l l y  good by n a tu re  and b e lie v e d  th a t  i f  e n lig h te n e d  and re l ie v e d  from co

e rc io n  ( th e  w orst form of which i s  government) he would conduct h im se lf ac 

co rd ing  to  th e  h ig h e s t p r in c ip le s  and by v o lu n ta ry  co o p era tio n  b rin g  abou t 

a  harmonious s o c ia l  l i f e .  Both Godwin and Proudhon o b je c ted  to  th e  i n s t i 

tu t io n  o f p r iv a te  p ro p e r ty , th e  l a t t e r  r e f e r r in g  to  i t  a s  t h e f t ,  and b o th  

ad voca ting  i t s  e l im in a tio n . K ropotkin f e l t  t h a t  th e  coming o f anarchy  i s  

in e sc a p ab le , r e s u l t in g  in e v i ta b ly  from th e  e v o lu tio n a ry  p ro c e s s . A ll th re e  

o f th e se  w r i te r s  were a n t i - c a p i t a l i s t i c ,  h o ld in g th a t  c a p ita lis m  and p o l i 

t i c a l  co e rc io n  a re  so u n ite d  a s  to  p rec lude  d e s tru c t io n  o f  th e  one w ith o u t 

th e  o th e r .

W illoughby 's answer to  th e  a n a rc h is ts  i s  t h a t  th ey  a re  lo g ic a l ly  o b li

g a ted  to  dem onstrate th a t—

• • • human in d iv id u a ls  a r e ,  by t h e i r  v e ry  n a tu re , endowed w ith  an  in a l ie n 
a b le  and in d e fe a s ib le  e th ic a l  r ig h t  to  l i v e  t h e i r  own l iv e s  acco rd in g  to  
t h e i r  own u n re s tra in e d  s e v e ra l  w i l l s ;  and a ls o  to  a s s e r t  t h a t  th e re  i s  a 
q u a l i ty  in  th e  c o n tro l e x e rc ise d  through p o l i t i c a l  ag en c ie s  th a t  d i s t i n 
gu ishes i t ,  i n  gen ere , from a l l  o th e r  form s o f s o c ia l  c o n tro l . . .

Moreover, he f e e l s  th a t  th e  d o c trin e  o f e v o lu tio n  th a t  K ropotkin  advances 

a s  som ething th a t  w i l l  in e v i ta b ly  le a d  to  human happ iness i s  f a l s e .  He 

say s , "Confidence in  t h i s  can  be had o n ly  i f  one a ls o  b e lie v e s  t h a t  th e re

65 . Godwin, An In q u iry  Concerning P o li t i c a l  J u s t ic e  and I t s  In flu en ce  
on G eneral V irtue  and h ap p in ess , I ,  2^6.

66 . W illoughby, The E th ic a l B asis  o f  P o l i t i c a l  A u th o rity , p .  58.
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is some sort of overruling Providence which determines the destiny of hu
manity and sees to it that men so act that, ultimately at least, this des
tiny will be realized.”^

"Willoughby next turns to the Marxian theory of the state. Marx’ s cen
tral thesis, says Willoughby, is that economic interests dominate men’s ac
tions and that human history is but a record of this fact. Politics is but 
a reflection of the dominant economic conditions prevailing at any given 

time, and there has always been a class struggle between economic classes 
for mastery of the state. The state has always been an instrument for the 
advancing of the interest of the most powerful economic class for the pro
motion of its own economic interests. This, says 7/illoughby, is what Marx 
meant by the economic interpretation of history.^® Advancing a ’’scienti
fic socialism,” Marx pointed to the inevitability of capitalism’s rise and 
also its fall, using the dynamics of Hegel’s dialectic. Also, by the use 
of the concept of surplus value Marx asserted that it was of the very na
ture of capitalism to be exploitive of the worker. Says Willoughby:

As for their political theory, it is evident that they hold that the 
present political state has no firm ethical basis. When society is placed 
upon its proper operating basis, there will, according to them, be no prac
tical need for the continued existence of the state. Until now, they say, 
the State has had for its raison d' etre and as its actual effect, nothing 
. j-,  ̂ . wQr capj_talists, ancj the protection

Under communism, as fully developed, there Trill be no state. But, WLllough-

6 7 .  I b i d .

6 8 .  I b i d . , p. 6 6 .

69.  I b i d . ,  p. 79*
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by f e e l s ,  i f  one g ran ted  f o r  th e  sake of argum ent th a t  th e  s t a t e  w i l l  d is 

ap p ea r, t h i s  '‘w i l l  be t r u e  on ly  i f  we so l im i t  th e  term  'S t a t e '  a s  to  make 

i t  in a p p lic a b le  to  th e  form o f s o c ia l  o rg a n iz a tio n  which th e  Communists ex

p e c t w i l l  ta k e  i t s  p l a c e . H e  adds t h a t  th e  Communists a re  q u ite  vague 

a s  to  th e  e x ac t n a tu re  o f  th e  s t ru c tu re  of t h e i r  s o c ie ty  a f t e r  th e  s t a t e  

has d isap p ea red , and th a t  i t  would, a s  he p u ts  i t ,  " lev y  a  h ig h  ta x  upon th e  

o p tim is t o f  th e  most o p tim is tic "  to  assume th a t  som ething v e ry  n e a r ly  l ik e  a 

s t a t e  would no t be n ecessa ry  to  d i r e c t  th e  fu n c tio n s  th a t  th e  Communists see 

a s  e s s e n t ia l  in  t h e i r  new c iv i l i z a t i o n .  ̂

W illoughby n ex t c o n sid e rs  th e  d iv in e  r ig h t  th e o r ie s ,  b u t a s  th e y  a re  

s u b s ta n t ia l ly  th o se  o f th e  p rev ious c h ap te r  th e y  w i l l  be h e re  o m itted .

Examining n ex t th e  " tra n sc e n d en ta l"  th e o r ie s  of th e  s t a t e  W illoughby 

f in d s  th a t  t h e i r  spokesmen ho ld  th e  s ta t e  to  be above th e  ru le s  o f m o ra li ty  

which a p p ly  to  o rd in a ry  in d iv id u a ls ,  and what th e  s t a t e  d e c la re s  i n  i t s  

name to  be r ig h t  must be accep ted  by i t s  c i t i z e n s  as  r ig h t  and must be obey

ed a t  any s a c r i f i c e .  W illoughby id e n t i f i e s  t h i s  th eo ry  w ith  th e  German 

school o f i d e a l i s t i c  m etaphysics o f the  n in e te e n th  c en tu ry , s p e c i f ic a l ly  

such w r i te r s  a s  K ant, Hegel, T re itsc h k e , and "an  in te r e s t in g  re f le c t io n "  o f 

t h i s  th o u g h t in  th e  w r it in g s  o f E lish a  l& lfo rd , an American. Kant p repared  

th e  way f o r  t h i s  tho u g h t in  h is  R ech ts leh re  (1796) i n  which he su g g ests  a 

concept o f  th e  s t a t e  which p la ce s  i t  beyond human reaso n  when he say s , " th e  

o r ig in  o f th e  supreme ^ p o l i t i c a ] ^  power, from th e  p r a c t ic a l  p o in t o f view, 

i s  in s c ru ta b le  by  th e  people who a re  under i t s  a u th o r i ty ."  And th a t  " th e  

su b je c t should  n o t reason  too c u r io u s ly  a s  to  i t s  o r ig in ,  a s  i f  th e  r ig h t  o f

70. I b id .

71. I b i d . ,  p .  81.
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obedience due i t  were to  be d o u b t e d . " ^  From t h i s  and o th e r  s ta tem en ts  Wil

loughby concludes t h a t  K ant, when speaking  o f  th e  s t a t e  a s  an a b s t r a c t  en

t i t y  "used  language which im p lied  t h a t  i t  has tra n s c e n d e n ta l  q u a l i t i e s ."  73 

The tra n s c e n d e n ta l  th e o ry  "appeared  in  f u l l  l ig h t"  i n  th e  ph ilosophy  

o f Hegel who saw th e  s t a t e  a s  m o ra lly  s u p e r io r  to  in d iv id u a l  human b e in g s .

In  h is  P h ilosophy  o f R ig h t (1821) Hegel s t a t e s ,  "T his s u b s ta n tiv e  u n i ty  j o f 

th e  s ta t e 7  i s  i t s  own m otive and a b so lu te  end . This end has th e  h ig h e s t 

r ig h t  over th e  in d iv id u a l ,  whose h ig h e s t  d u ty  in  tu rn  i s  to  be a  member o f 

th e  S ta te ."  Indeed , says H egel, "The S ta te  i s  indeed  th e  r e a l i t y  o f th e  

moral idea*"7k  Summing up h is  i n t e r p r e ta t io n  o f  H eg e l's  p o l i t i c a l  p h ilo 

sophy, W illoughby sa y s :

I&n’ s h ig h e s t  aim  and d e s tin y  i s  to  be f r e e ;  men a re  f r e e  when th e y  a re  
re q u ire d  to  do on ly  what t h e i r  reaso n  recommendsj th e r e f o r e ,  freedom  i s  n o t 
secu red  by c i v i l  p ro c e sse s  which aim  to  a d ju s t  o r compromise, and , i f  nec
e s s a ry , to  p r o te c t ,  by p o lic e  power, th e  p a r t i c u l a r i s t i c  i n t e r e s t s  of i n 
d iv id u a ls  a s  sugg ested  by t h e i r  s e v e ra l  s u b je c tiv e  w i l l s ;  th e r e f o r e ,  t r a n s 
cending in d iv id u a l  human b e in g s , th e re  i s  needed some e n t i t y  o r  being  whose 
w i l l  Trill be u n iv e rs a l  ( i n  a  p h ilo so p h ic  sen se ) and a c c e p ta b le  to  in d iv id 
u a ls  a s  th e  v o ice  o f  rea so n  i t s e l f ,  so t h a t ,  fn  y ie ld in g  obedience to  i t ,  
th e y  w i l l  n o t f e e l  them selves co erced  to  do o th e r  th an  what t h e i r  own in d i 
v id u a l reaso n  ap p ro v es. Such a  b e in g  i s  th e  S ta te .  The S ta te  th u s  becomes, 
i n  H eg e l's  view , a  w ho lly  a b s t r a c t  be ing  . . . .  The S ta te  i s  th a t  h ig h e r 
and more a b s t r a c t  e n t i t y  which l iv e s  o r  o p e ra te s  th rough  governm ental o r
gans and p u b lic  m a g is tra te s ,  b u t ,  i n  i t s  own s e l f ,  i t  i s  a  S p i r i t  o r Id e a ,  
which, a b s t r a c t  in  c h a r a c te r ,  f in d s  r e a l i z a t io n  and o b je c t i f i c a t i o n ,  o r  con
c re te n e s s ,  i n  law s, and t h e i r  enforcem ent. Thus, having  a w i l l  o f  i t s  own, 
i t  may p ro p e r ly  be viewed a s  a  p e rson .75

72. Quoted in  I b id . ,  p .  116.

73 • W illoughby, The E th ic a l  B asis  o f  P o l i t i c a l  A u th o rity , p .  117* In  
f a i rn e s s  to  K ant, Wi l l oughby p o in ts  o u t, elsew here in  h is  works h is  thought 
i s  more " u t i l i t a r i a n "  even to  th e  p o in t o f  a cc e p tin g  th e  c o n tra c t  th e o ry  
and d o c tr in e  o f p o p u la r so v e re ig n ty .

7U. Quoted in  I b id . ,  p .  118.

75. W illoughby, The E th ic a l  B asis o f  P o l i t i c a l  A u th o rity ,  p .  11U.
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I t  i s  i n s t r u c t iv e  to  no te  t h a t  W illoughby 's e a r l i e r  fa v o ra b le  view o f  

K antian  and H egelian  e th ic s  had by 1930 given way to  c r i t i c i s m .  T his change 

was undoubtedly  b rough t on by World War I ,  and i s  ev idenced  by  a  sm a ll v o l

ume, P ru ss ia n  P o l i t i c a l  Philosophy (1918), i n  which W illoughby s e v e re ly  c r i 

t i c i z e s  th e  p o l i t i c a l  th e o r ie s  o f  th e  Empire. He say s:

Not w ith s tan d in g  th e  candor w ith  which th e y  have been avowed, and th e  
c o n s is te n c y  w ith  which th e y  have been a p p lie d , so a tro c io u s  a re  th e y  in  
c h a ra c te r ,  so shocking to  th e  fundam ental id e a s  o f  j u s t i c e ,  t r u t h  and hu
m anity , t h a t  many o f  us have found i t  a lm ost im possib le  to  b e lie v e  t h a t  any 
i n t e l l e c t u a l l y  e n lig h te n e d  and c h r i s t ia n iz e d  people  cou ld  s in c e re ly  hold  
them . That th e  P ru ss ia n  people do accep t th e se  d o c tr in e s  i s ,  however, c e r 
t a i n ,  and th e  purpose o f  th e  p re s e n t volume i s  to  e x p la in  how t h i s  has come 
a b o u t.7°

I t  "came a b o u t,” a cco rd in g  to  W illoughby, a s  a  r e s u l t  o f  H eg e l's  tremendous 

p re s t ig e  i n  Germany, th e  German p re d e l ic t io n  to  a b s t r a c t ,  i d e a l i s t i c ,  and 

u n iv e r s a l i s t i c  in te r p r e ta t io n s  o f h is to ry ,  and th e  German b e l i e f  t h a t  t h e i r  

c u ltu re  i s  su p e r io r  and must be sp read  to  o th e r  p eo p les , by fo rc e  i f  neces

s a ry , n e c e s s i ta t in g  a s tro n g  p o l i t i c a l  s t a t e . 77 The S ta te  to  th e  P ru ss ia n  

had more th an  p o l i t i c a l  s ig n if ic a n c e ,  " I t  e x i s t s , "  says W illoughby, "n o t 

m erely  to  c o n tro l ,  b u t to  c r e a te .  By i t s  v e ry  n a tu re  i t s  in f lu e n c e  i s  r e 

garded a s  r i g h t f u l l y  ex ten d in g  n o t on ly  over m a te r ia l  m a tte rs , b u t to  s p i r 

i t u a l  and re l ig io u s  i n t e r e s t s  a s  well."78 M oreover, H eg e l's  d o c tr in e s  have 

had a  d e tr im e n ta l in f lu e n c e  on German th in k in g  and a c t io n  in  t h i s  way:

Here we f in d  a  d e l ib e r a te  pu rpose , n o t sim ply  to  prove th a t  th e  Germans 
a re  th e  s tan d a rd  b e a re rs  o f c iv i l i z a t i o n ,  b u t th e  developm ent o f  a  system

76. W illoughby, P ru ss ia n  P o l i t i c a l  Ffailosophy,  pp . v i i - v i i i .

77 . W illoughby, The E th ic a l  B asis  o f P o l i t i c a l  A u th o rity , p p . 126-27.

78. W illoughby, P ru ss ia n  P o l i t i c a l  Ph ilosophy ,  p p , 52-53*
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o f  p o l i t i c a l  thought which cu lm inates i n  a  p r a c t i c a l  d e i f ic a t io n  o f th e  
S ta te  as  m an ifested  i n  i t s  P ru ss ia n  form o f m onarchical o rg a n iz a tio n .
Thus, in  th e  ph ilosophy  o f H egel, n o t o n ly  a re  th e  German people d e c la re d  
to  have been s e le c te d  by Providence a s  th e  one people d e s tin e d  to  le a d  th e  
human race  tow ards th e  g o a l o f  p e r fe c t io n  which reaso n  p o in ts  o u t, b u t th a t  
th e y  have, ready-made i n  t h e i r  n a tio n a l S ta te ,  a s  th en  m onarch ica lly  organ
iz e d , an exam plar o f  a  p o l i t i c a l l y  p e r fe c t  form  o f s t a t e  o rg a n iz a tio n , and 
an  in s tru m en t by means o f  which th e  t r u e  concep tions o f  r ig h t  and reaso n  
may be sp re ad , by fo rc e  i f  n ece ssa ry , among o th e r  peoples who may be so in 
t e l l e c t u a l l y  b en ig h ted , o r  so o b s t in a te ly  minded a s  to  re fu s e  to  re c e iv e  
them .^9

Willoughby sees  fo u r  c o r o l la r ie s  flow ing  from t h i s  tra n sc e n d e n ta l con

c e p t o f  th e  s t a t e :  (1) I t  den ies a  pop u la r base  f o r  government, (2) I t

d en ies  to  n a tio n s  th e  use o f ru le s  o f  m o ra lity  a p p lic a b le  in  o th e r  f i e ld s  

o f  human conduct, because o f th e  freedom o f th e  s t a t e  to  a c t ,  (3) The s t a t e  

i s  regarded  a s  a  K u ltu rs ta a t  r a th e r  th a n  a P o l i z e i s ta a t ,  th u s  w idening th e  

p ro p e r sphere o f th e  s t a t e ' s  a u th o r i ty ,  and (I4.) I t  changes th e  concept o f 

human l i b e r ty ,  to  th e  p o in t o f  em phasizing o rd e r r a th e r  than  in d iv id u a l 

liberty .® ®  On th e  l a s t  o f  th e s e , W illoughby sa y s , "what Hegel and h is  f o l 

low ers understood by  freedom , was moral o r  i n t e l l e c t u a l  freedom, — th e  f r e e 

dom o f  m an's reason  and s p i r i t  from th e  r e s t r a i n t s  o f dogma, t r a d i t i o n  and 

e x te rn a l  a u th o r i ty .  I t  d id  n o t mean p o l i t i c a l  l i b e r t y .

I f  n o t tra n sc e n d e n ta l in  them selves, a t  l e a s t ,  says W illoughby, f a s c i s t  

p o l i t i c a l  th e o r ie s  approxim ate th e  p o s i t io n  ta k en  by t r a n s c e n d e n ta l i s ts .

Also he f in d s  s tro n g  s t r a in s  o f  organism ic and d iv in e  r ig h t  th e o r ie s  in  f a s 

c i s t  th o u g h t. For h is  source W illoughby u t i l i z e s  th e  works o f th o se  w r i te r s

79. I b id . ,  p . U7-J+8 .

80. W illoughby, The E th ic a l  B asis o f P o l i t i c a l  A u th o rity , pp . 128-29.

81. I b i d . ,  p .  129.
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■who have re c e iv e d  o f f i c i a l  o r s e m i-o f f ic ia l  a u th e n t ic a t io n * ^  F a s c is ts  

view  th e  s t a t e  as an e n t i t y ,  a s  som ething more th an  th e  sum t o t a l  o f th e  

in d iv id u a ls  who a re  i t s  members, and i n  so doing re p u d ia te  "modem l i b e r 

a lism ."  Moreover, an organism ic approach to  s o c ie ty  i s  tak en  by A lfredo  

Rocco and Carrando G ini who view s o c ie ta l  and p o l i t i c a l  groups o f  in d iv i 

d u a ls  as having o rg an ic  e x is ten ce  w ith  ends o f  t h e i r  own to  p u rsu e . G in i 

a s s e r t s ,  f o r  example, "The N a tio n a l is t  ^ F h s c is t^  th e o ry  • . .  views s o c ie ty  

a s  a t r u e  and d i s t i n c t  organism  o f a rank  su p e r io r  to  th a t  of in d iv id u a ls  

who compose i t ,  an  organism  endowed w ith  a  l i f e  o f i t s  own and w ith  i n t e r 

e s ts  o f  i t s  own."®3 A lso W illoughby sees  th e  in f lu e n c e  o f  Hegel in  f a s c i s t  

th e o ry  i n  t h a t  th e  s t a t e  i s  h e ld  to  be an  end in  i t s e l f  w ith  a  l i f e  t h a t  

tran scen d s th o se  in d iv id u a l members and which o u tl iv e s  p a r t i c u la r  men.^U

Fascism  d en ies pop u la r so v e re ig n ty , in d iv id u a ls  hav ing  no in h e re n t 

r i g h t  to  determ ine the  form of government, t h i s  b e in g  th e  p re ro g a tiv e  o f 

th o se  in  power a t  th e  tim e . In  th e  f i e l d  o f in te r n a t io n a l  law  and r e l a 

t i o n s ,  W illoughby p o in ts  o u t, f a s c i s t  th e o ry  den ies th e  d u ty  and re sp o n s i

b i l i t y  o f one s ta t e  to  o th e r  s ta te s  o r  to  hum anity because of th e  e x a l ta 

t io n  o f s t a t e s  in to  s e lf -s e e k in g  e n t i t i e s .

Ey way o f an  e v a lu a tio n  o f t h i s  body o f  thought W illoughby f in d s  th a t  

i t  cannot be f l a t l y  denied  th a t  th e  f a s c i s t  s t a t e  p ro v id es  a more e f f i c i e n t  

a d m in is tra t io n . S u rp r is in g ly , however, he a ls o  says t h a t  " te le o lo g ic a l  po

l i t i c a l  theo ry" cannot a s c e r ta in  w hether th e  f a s c i s t  a s s e r t io n  th a t  i t  p ro -

82. By t h i s  he means those  w r i te r s  who have had M u sso lin i’s endorse
ment o r h e ld  o f f i c i a l  government p o s ts  i n  th e  I t a l i a n  government. For ex
am ple, A lfre d  Rocco, The P o l i t i c a l  D o c trin es  o f  Fascism ; and Carrando G in i. 
The S c ie n t i f i c  B asis oĵ  Fascism , r e s p e c t iv e ly .

83. Quoted i n  The E th ic a l  B asis  o f P o l i t i c a l  A u th o rity , p .  13$.
8U. W illoughby, The E th ic a l B as is  o f P o l i t i c a l  A u th o rity , p . 13 7 .
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v id es  f o r  th e  ad o p tio n  o f w ise r p u b lic  p o l ic ie s  i s  t ru e  o r f a l s e .  He f in d s  

t h i s  to  b e , in d eed , a m a tte r  o f  opinion.® ^ W illoughby ag rees  w ith  th e  f a s 

c i s t  p o s i t io n  th a t  in d iv id u a ls  do n o t have in h e re n t r ig h t s  a s  a g a in s t  the  

s t a t e ,  and a ls o  t h a t  th e  d o c tr in e  o f p o p u la r so v e re ig n ty  i s  a f a l s e  one, 

" i f , "  he adds, nby  th a t  be meant th e  in h e re n t e th ic a l  r i g h t  o f every  c i t i 

zen to  p a r t ic ip a te  a c t iv e ly  in  th e  a d m in is tra tio n  o f th e  government o f  t h e i r  

S ta te  o r  in  th e  d e te rm in a tio n  o f i t s  policies,"86 He f in d s ,  however, th e  

tra n sc e n d e n ta l elem ent in  f a s c i s t  thought to  be f a l s e .  He say s:

The one e s s e n t ia l  v ice  i n  th e  F a s c is t  th e o ry  . . .  i s  th e  d o c tr in e  th a t  
th e  n a tio n  o r S ta te  has an  e x is ten c e  and ends o f  i t s  own to  subserve which 
a re  independent o f  th e  ex is ten ce  and th e  ends o f  i t s  c i t i z e n s .  I t  i s ,  in  
s h o r t ,  th e  tra n s c e n d e n ta l  c h a ra c te r  which i t  a s c r ib e s  to  th e  S ta te  which 
i s  th e  e rroneus and v ic io u s  elem ent in  th e  th e o ry ,  ̂ 7

The most form idable  th e o ry  o f th e  s t a t e  th u s  f a r  advanced, in  W illough

by* s e s tim a tio n , i s  th e  c o n tra c t  th e o ry , and he devotes a lm ost one-hundred 

pages i n  h is  The E th ic a l B asis o f  P o l i t i c a l  A u th o rity  to  i t s  c o n s id e ra tio n . 

However, s in c e  i t  i s  e s s e n t ia l ly  a  r e p e t i t io n  o f  h is  tre a tm e n t o f  th e  th e 

ory  in  h is  The Nature o f th e  S ta te , which has been summarized i n  th e  p re v i

ous c h a p te r , th e re  i s  l i t t l e  need to  do more h e re  th an  m erely  summarize h is  

main co n c lu s io n s . As in  h is  e a r l i e r  work W illoughby sees th e  c o n tra c t  th e 

o ry  as in a d eq u a te . I t  i s  based on a d o c tr in e  o f n a tu ra l  law , a  d o c tr in e  

which he cannot a c c e p t. I t  i s  n o ta b le , however, th a t  in  1930 W illoughby 

h e ld  th a t  th e re  i s  t r u t h  a s  w ell a s  e r r o r  in  th e  c o n tra c t  th e o ry , a  p o s i

t io n  he d id  n o t ta k e  in  1896. The t r u t h  in  th e  c o n tra c t  th e o ry  i s  th a t  i t
c o f Y + u i iv s

8$. I b id . ,  p .  11*6.

86. I b id .

87. I b id .
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id e a  o f in d iv id u a l  co n se n t, an  id e a  -which "mus t  be accep ted  i n  e th ic a l, v a l 

id a t io n  o f th e  c o n tro l which th e  s t a t e  e x e rc is e s  over i t s  c i t i z e n s  o r sub

j e c t s ,  11

A fte r  hav ing  u t i l i z e d  app rox im ate ly  o n e -h a lf  o f  th e  E th ic a l B asis con

s id e r in g  th e o r ie s  th a t  evade, deny, o r  wrongly answer th e  q u e s tio n  o f e t h i 

c a l  p o l i t i c a l  j u s t i f i c a t i o n ,  W illoughby th en  tu rn s  t o  a  c o n s id e ra tio n  o f 

what he c a l l s  th e  " tru e "  b a s is  o f  th e  r i g h t  o f p o l i t i c a l  c o e rc io n . He does 

t h i s  by  a sk in g  and answ ering fo u r  q u e s tio n s : (1) Does th e  in d iv id u a l have

m oral r ig h t s  w ho lly  a p a r t  from h is  s ta tu s  a s  a  member o f  a s o c ia l  group?

(2) Are th e re  e s s e n t ia l  d if fe re n c e s  between s o c ia l  (n o n -leg a l)  coerc ion  on 

th e  one hand and p o l i t i c a l  (a s  e x e rc ise d  by th e  s t a t e )  on th e  o th e r?  (3)

Are th e re  a b so lu te  p r in c ip le s  which govern th e  le g i t im a te  e x e rc is e  of p o l i 

t i c a l  co erc io n  a s  to  i t s  manner o r purposes? (U) Must th e  c h a ra c te r  o f 

government th rough  which th e  s t a t e  i s  to  e x e rc ise  i t s  fu n c tio n s  be e th ic a l 

l y  j u s t i f i e d ?

The f i r s t  q u e s tio n  i s  by f a r  th e  most in p c r ta n t ,  f o r ,  a s  W illoughby 

says—

• • .  i f  m o ra li ty  i t s e l f  has no a p p l ic a t io n  excep t when men l iv e  i n  s o c ia l  
r e la t io n s  w ith  each o th e r ,  th en  one can s t a r t  w ith  S o c ie ty  and need no t con
s id e r  how may be re so lv e d  th e  ap p aren t a n t i t h e s i s  between th e  com plete in d i 
v id u a lism  o f a  S ta te  o f  N ature and t h a t  su b o rd in a tio n  o f th e - in d iv id u a l  t o  
th e  a u th o r i ty  o f  o th e rs  which i s  th e  outcome o f s o c ia l  l i f e ,  '

I n  answ er, W illoughby a s s e r t s  t h a t  th e  term  "m orality*1 "has no meaning a p a r t  

from th e  id ea  o f human s o c i e t y . "9° Once a g a in , he den ies th e  v a l id i t y  o f  a

88. I b i d . ,  p .  221.

89. I b id . ,  pp . 236-37.

90. I b i d . ,  p .  236.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

190

n a tu ra l  la ir  under -which an  in d iv id u a l can be s a id  to  possess n a tu ra l  r i g h t s .  

Man, a s  man, says W illoughby, has no in h e re n t r i g h t s .  Indeed , i n  a  s t a t e  

o f n a tu re  r ig h t s  a re  im p o ssib le , f o r  th e  v e ry  n a tu re  o f a  r ig h t  i s  th a t  th e  

c la im  o f one in d iv id u a l  to  r ig h ts  im p lie s  a  r e c ip ro c a l  o b lig a tio n  upon th e  

p a r t  o f  o th e rs  to  re s p e c t  them. T h is , says W illoughby, n e c e s s i ta te s  a so

c i a l  c o n d itio n , som ething more th a n  a  p u re ly  in d iv id u a l i s t i c  regime th a t  

c h a ra c te r iz e s  th e  s t a t e  o f  n a tu re . Locke and Spinoza were wrong, he p o in ts  

o u t, f o r—

. . .  views such a s  th e se  im ply a  naive confidence  in  th e  human reason  a s  a 
human f a c u l ty  w hich, i f  a llow ed to  o p e ra te  f r e e  from c o rru p tin g  in f lu e n c e s , 
would le a d  a l l  men to  e x a c tly  th e  same co n c lu s io n s ; th a t  i s ,  i n  th e  m oral 
f i e l d ,  to  th e  d isco v e ry  o f  what a c t s  a r e ,  in  them selves, th a t  i s ,  a b s t r a c t 
l y  co n sid e red , a b s o lu te ly  r i g h t ,  and th o se  th a t  a re  a b s o lu te ly  w r o n g .91

Once a g a in , W illoughby den ies th a t  th e re  a r e  such th in g s  a s  n a tu ra l  

r ig h t s  th a t  belong to  th e  in d iv id u a l .  F i r s t  o f a l l ,  th e  idea  o f a c iv i l i z e d  

l i f e  o f  man b e in g  in  any way u n n a tu ra l o r n o n -n a tu ra l i s  ab su rd . He say s , 

"man i s  h im se lf a  p a r t  o f N ature , and h is  a c t io n s ,  whatever th e y  may b e , 

a re  n e c e s s a r i ly  ’n a tu ra l*  Furtherm ore, th e  id e a  o f d e r iv in g  from n a t

u r a l  law  d e f in i t e ,  a b so lu te  ru le s  of conduct i s  erroneous because, as he 

p u ts  i t ,  " i t s  r u le s  a re  n e c e s s a r i ly  dependent upon th e  p a r t i c u la r  in te rp re 

t a t i o n  o f N atu re1s w i l l  o b ta in ed  th rough man’ s re a so n . What t h i s  in te rp re 

t a t i o n  w i l l  be obv io u sly  depends upon th e  given d a ta  from which men reason ; 

and th e s e ,  in  tu r n ,  a re  o n ly  su p p lied  by o b je c tiv e  co n d itio n s  o f s o c ia l ,  ec

onomic, and p o l i t i c a l  l i f e . " ^  On t h i s  q u es tio n  o f w hether r ig h t s  a re  " n a t -

91 . I b i d . ,  p .  238.

92. I b id . ,  p .  2lUi.

93 . I b id .
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They ( r ig h ts )  a r e  " in n a te"  o r  " n a tu ra l"  in  th e  same sense in  which ac 
cord ing  to  A r is to t le  th e  s t a t e  i s  n a tu ra l ;  n o t in  th e  sense  th a t  th e y  a c tu 
a l l y  e x i s t  when a  man i s  bo rn , and th a t  th e y  have a c tu a l ly  e x is te d  a s  long  
a s  th e  human ra c e ,  b u t th a t  th e y  a r i s e  out o f ,  and a re  n e ce ssa ry  f o r  th e  
f u l f i l lm e n t  o f ,  a  m oral c a p a c ity  w ith o u t which a  man would n o t be a man.9U

Because o f th e  im portance o f th e  q u e s tio n  o f human r ig h t s  W illoughby 

devotes a  g re a t d ea l o f tim e and e f f o r t  to  i t  a t  t h i s  p o in t .  He m ain ta ins 

th a t  modern e th ic s  ta k es  a midway p o s i t io n  between th e  u t i l i t a r i a n i s m  o f 

Bentham and th e  id e a lism  o f K ant, w ith  re fe re n c e  to  man’s  m otive or "good 

w i l l , "  Bentham h e ld  t h a t  no moral v a lu e  could  be a tta ch e d  to  th e  m otive, 

say ing , " i f  m otives a re  good o r bad, i t  i s  on ly  on account o f  t h e i r  e f 

f e c t s , " ^  Kant, on th e  o th e r  hand, den ied  th a t  th e  r e s u l t s  o f  th e  a c t  have 

any  determ ining  fo rc e , say in g , "pure reaso n  i s  p r a c t ic a l  o f i t s e l f  and g ives 

to  man a u n iv e rs a l  law  which we c a l l  th e  Moral law  ,  . .  ,"9 6  Drawing th e se  

to g e th e r , W illoughby concludes, " I t  i s  now g e n e ra lly  accep ted  t h a t ,  to  th e  

in d iv id u a l ,  th e  e th ic a l  c h a ra c te r  o f h is  a c ts  i s  dependent upon th e  m otive 

o r ’good w i l l ’ w ith  which th ey  a re  done, and th a t  t h i s  i s  determ ined by  th e  

r e s u l t s  th a t  fo llo w , o r  reaso n ab ly  may be expected  to  fo llo w , from th e  com

m ission  o f s p e c if ic  a c t s , "97

W illoughby summarizes h is  e th ic s  in  th e  fo llo w in g  passage:

The c e n tr a l  concept o f modern e th ic s  i s  th e  moral p e r s o n a l i ty  of man.
This im p lie s  th a t  each in d iv id u a l i s  a b le ,  and , in  f a c t ,  i s  i r r e s i s t a b l y  im
p e l le d ,  to  fo rm u la te  f o r  h im se lf an  id e a l  o f p e r fe c t io n  toward th e  a t t a i n -

91;. Quoted in  I b id . ,  p . 21*5. 95 . Quoted in  I b id . ,  pp . 2l;-Ul.

96 .  Quoted i n  I b id . ,  p .  2bl»
97. W illoughby, The E th ic a l B asis of P o l i t i c a l  A u th o rity , p .  2i;0.
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ment o f -which he i s  conscious o f  a  m oral o b lig a t io n  to  s t r i v e .  T his con
sc io u sn ess  o f o b lig a t io n , -which ta k e s  th e  form o f  a  c a te g o r ic a l  im p era tiv e  
p o s ite d  by h is  own re a so n , c a r r ie s  w ith  i t  th e  lo g ic a l  assum ptions; f i r s t ,  
o f a  freedom  o f th e  w i l l ,  f o r  w ith o u t t h i s  th e re  cannot be even th e  cap a c i
t y  to  obey th e  o b lig a tio n  which i s  f e l t ;  and seco n d ly , o f an in h e re n t r ig h t  
to  be a llow ed by o th e rs  to  r e a l iz e  i n  f a c t ,  a s  f a r  a s  i t  i s  com patib le  w ith  
t h e i r  r e c ip ro c a l  r i g h t s ,  th o se  c o n d itio n s  o f  l i f e  which a re  im p lied  in  th e  
id e a l  o f  p e rso n a l development which each fram es f o r  h i m s e l f .  9 8

W illoughby a s s e r t s ,  th e n , th a t  th e  r e a l iz a t io n  o f  one’s h ig h e s t s e l f  

i s  th e  g enera l c a te g o r ic a l  im p era tiv e  ad d ressed  to  everyone. When one in 

d iv id u a l p u ts  forw ard  th e  c la im  o f a  freedom o f a c t io n  th e re  i s  im p lied  a t  

th e  same tim e  th e  re c o g n itio n  o f a  d u ty  of t h i s  same in d iv id u a l .  This d u ty  

i s  t h a t  he w i l l  u se  t h i s  freedom to  a t t a i n  th e  end f o r  which i t  i s  g ran ted , 

and t h a t  a lo n e . A lso , when an in d iv id u a l makes a  c la im  f o r  a  g iven  freedom 

th e re  i s  lo g ic a l ly  im p lied  th e  a s s e r t io n  by th e  in d iv id u a l th a t  he has bo th  

th e  d is p o s it io n  and th e  a b i l i t y  to  use h is  freedom  p ro p e r ly .99 I t  fo llow s 

from th i s  th a t  n o t a l l  r ig h t s  which in d iv id u a ls  c la im  a re  n e c e s s a r i ly  th e  

same. W illoughby sa y s , "The r ig h t s  which d i f f e r e n t  in d iv id u a ls  may p ro p er

l y  c la im  must v a ry  acco rd in g  to  t h e i r  s e v e ra l  e th ic a l  d is p o s it io n s  and ca

p a c i t i e s . 1*̂ -®® T his means th a t  th e re  a re  no a b so lu te  r ig h t s  o r freedom , no 

" d e f in i te  n a tu ra l  r i g h t s . ”

M oreover, th e re  cannot be a b so lu te  r ig h t s ,  W illoughby s a y s , because th e  

g ra n tin g  o f r ig h ts  depends on " a l l  th e  concom itant d ircum stances which de

te rm ine  w hether o r  n o t the . s p e c ia l  aim  sought to  be r e a l iz e d  by th e  employ

ment o f  th e  r ig h ts  c laim ed  i s  th e  most d e s ira b le  end w hich, under th e  g iven  

c o n d itio n s , should  be so u g h t."101 In s te a d  o f b e in g  a b s o lu te , r ig h t s  a re

98. Ib id . ,  pp. 21*2-1*3.

99. I b id . ,  p . 2l*£.

100. I b id . ,  pp . 21*5-1*6. 101. I b i d . ,  p .  21*8.
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r e l a t i v e ,  W illoughby a s s e r t s .  Once a g a in , he quotes w ith  app rova l from 

G reen’s work, ”ev ery  one . . .  of th e  d u tie s  which th e  law  o f th e  S ta te  o r 

th e  law  o f  o p in io n  reco g n ize s  most i n  some way be r e l a t iv e  to  p a r t i c u la r  

c ircum stances . . .  . ”1^2

R ig h ts , says W illoughby, a re  s o c ia l ,  i n  th a t  th e  id e a  o f m oral r ig h t  

on th e  p a r t  o f one in d iv id u a l  im p lie s  th e  r e c ip ro c a l  o b lig a tio n  upon th e  

p a r t  o f o th e rs  to  re s p e c t  them, and t h i s  in  tu rn  means th a t  th e re  i s  some 

to  nd o f common bond which u n ite s  th o se  who have r ig h t s  and th o se  who a re  

to  re s p e c t them . This means, W illoughby say s , ”a s o c ia l  c o n d itio n  i s  im

p l ie d ,  som ething more th a n  a p u re ly  in d iv id u a l i s t i c  r e g i m e  -^3  Once a g a in  

he draws on th e  thought o f  Green:

There can be no r i g h t  w ithou t a  consciousness o f common i n t e r e s t  on th e  
p a r t  o f  members o f a  s o c ie ty .  W ithout t h i s  th e re  might be c e r ta in  powers 
on th e  p a r t  o f  in d iv id u a ls ,  b u t no re c o g n itio n  o f th e se  powers by o th e rs  
a s  powers o f which th e y  a llo w  th e  e x e rc is e , nor any  claim  to  such reco g n i
t i o n ,  and w ith o u t t h i s  re c o g n itio n  o r claim  to  re c o g n itio n  th e re  can be no 
r i g h t .

Having e s ta b l is h e d  th a t  m o ra lity  has no meaning a p a r t  from s o c ie ty , 

and th a t  th e  in d iv id u a l  has no r ig h t s  a p a r t  from s o c ie ty ,  W illoughby th en  

tu rn s  to  th e  second q u e s tio n : What d if f e r e n c e , i f  any , e x is t s  between po

l i t i c a l  and n o n - p o l i t ic a l  coerc ion?  His purpose h e re  i s  to  see i f  i t  i s  

n e c e ssa ry  to  found th e  e th i c a l  r i g h t  o f  p o l i t i c a l  a u th o r i ty  upon grounds 

e s s e n t i a l l y  d i f f e r e n t  from  th o se  which support o th e r  forms o f s o c ia l  con

t r o l .  His answ er i s  t h a t  o n ly  a  m a tte r  o f  expediency d i f f e r e n t i a t e s  s o c ia l

102. Quoted in  I b id .  p . 2U9.

103. W illoughby, The E th ic a l B asis  o f P o l i t i c a l  A u th o rity ,  p . 2£2. 

10ii. Quoted in  I b i d . ,  p .  2£2.
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and p o l i t i c a l  c o e rc io n . I f  men were " p e r f e c t ly  m oralized" no form of co er

c io n , p o l i t i c a l  o r  s o c ia l ,  would be n e ce ssa ry , f o r  t h e i r  i n t e r e s t s  would 

n o t be in  c o n f l i c t .  But men a re  n o t m o ra lly  p e r f e c t ,  and t h e i r  in t e r e s t s  

a re  commonly in  c o n f l i c t ,  and co erc io n  th e re fo re  becomes e s s e n t ia l  to  c iv 

i l i z e d  l i f e .  To be su re , t h i s  im p erfec t man w i l l  p r a c t ic e  c e r ta in  m utual 

fo reb ea ran ces , a t  l e a s t  to  th e  e x te n t t h a t  th e re  i s  a  harmony of in te r e s t s  

because he w i l l  r e a l iz e  t h a t  th e y  w i l l  redound to  h i s  advan tage .

W illoughby a t  t h i s  p o in t seems to  ag ree  w ith  Hobbes th a t  th e  prime 

fu n c tio n  o f th e  s t a t e  i s  to  keep peace between in d iv id u a ls .  He f in d s ,  how

ev er, t h a t  a monopoly o f  co erc iv e  power need n o t n e c e s s a r i ly  be given th e  

s t a t e .  He say s , " I t  may b e , t h a t ,  w ith  re fe re n c e  to  many m a tte rs , i t  w i l l  

be p re fe ra b le  to  have in d iv id u a ls  c o n tro l le d  by  ’socia l*  a s  d is tin g u is h e d  

from 'p o l i t i c a l 1 fo rc e s ,  o r even l e f t  f r e e  to  secu re  what th e y  a re  a b le  to  

o b ta in  in  u n r e s t r ic te d  co m p etitiv e  s tru g g le  w ith  t h e i r  fe llo w  in d iv id u 

a l s ." - ^ ^  No fundam ental e th ic a l  p r in c ip le s  determ ine what k ind  o f  co erc io n  

w i l l  be employed, however, from p h y s ica l fo rc e  d i r e c t ly  a p p lie d  to  s o c ia l  

d isap p ro b a tio n ; nor do fundam ental p r in c ip le s  e x i s t  which can determ ine 

ju s t  who s h a l l  e x e rc is e  c o e rc io n ; W illoughby concludes on th i s  p o in t ,  "from 

th e  s ta n d p o in t o f e th ic s  a s  w e ll a s  o f expediency i t  p o l i t i c a l  coercion/ 
i s  j u s t i f i e d  j u s t  to  th e  e x te n t th a t  i t  p ro v id es  a  more e f f i c i e n t  and l e s s  

opp ressive  form o f c o n tro l  th a n  would e x i s t  w ith o u t it."^-®^

Turning to  th e  t h i r d  q u e s tio n ; th a t  i s ,  what a b so lu te  p r in c ip le s ,  i f  

any, determ ine th e  manner in  which, o r th e  c ircum stances under which, o r  th e  

purpose fo r  which, p o l i t i c a l  co erc io n  may be le g i t im a te ly  e x e rc ise d , W il-

105. W illoughby, The E th ic a l  B asis o f  P o l i t i c a l  A u th o rity , p . 259.

106. I b id .
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loughby a s s e r t s ,  f i r s t  o f  a l l ,  th a t  conceivab ly  th e re  a re  f iv e  ends -which 

p o l i t i c a l  a u th o r i ty  should  seek: (1) The -welfare of th e  s t a t e  i t s e l f  a s

an independent o r tra n sc e n d e n ta l b e in g . (2) The w e lfa re  o f th o se  i n  con

t r o l  o f th e ' government. (3) The w e lfa re  o f some p a r t i c u la r  c la s s  o r 

c la s s e s  o f th e  c i t i z e n r y .  (U) The w e lfa re  o f th e  whole body o f c i t iz e n s  

a l i k e .  (3) The w elfa re  o f  a l l  p eo p les , th a t  i s ,  o f hum anity, fu tu re  a s  

w e ll a s  p r e s e n t .-^7  W illoughby can o n ly  accep t th e  p ro p o s it io n  th a t  gov

ernments e x i s t  to  advance th e  i n t e r e s t s  of th e  governed, th a t  i s ,  th e  whole 

body o f th e  c i t iz e n r y .  Assuming t h i s ,  he f in d s  i t  n ece ssa ry  to  examine th e  

q u estio n  w ith  whom th e  f i n a l  judgment l i e s  a s  t o  th e  e th ic a l  p ro p r ie ty  o f  

a p o l i t i c a l  command. He examines t h i s  q u e s tio n  from th re e  s ta n d p o in ts :

(1) That o f th e  in d iv id u a l whose conduct i s  c o n tro l le d , (2) That of th e  

government, (3) That o f  a  d is in te r e s te d  t h i r d  p a r ty  view ing th e  s i tu a —

tio n .1 0 8

From the point of view of the individual Willoughby finds that the 
rights that an individual possesses depend upon his capacity and disposi
tion to use them to attain some desirable end, and the existence of the 
state is justified, he says, "In so far, and only in so far, as it tends by 
its activities to assist in developing the best self of that individual.109 
The individual "at times" has the moral right to refuse obedience to laws 
which he deems to be unjust or immoral. Much caution must be applied, how
ever, Willoughby indicates, for the individual must take into consideration 
at the same time that by so doing he may weaken the reverence for law in

107. I b id . ,  p . 270.

108. I b id . ,  pp . 272-73.

109. I b i d . ,  p .  273.
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general, and may weaken the social and political bonds "which in the aggre
gate promote the realization of the morality as a whole The right of
resistance, and indeed, of revolution, cannot be denied, but, he says, "it 
is a right only to be justified by a consideration of all the consequences, 
proximate and ultimate, individual and social, which attend its exercise."H1

The individual confronted with a decision between obedience and dis
obedience, however, must have some standard, some guide. What law or au
thority does this individual consult to judge the rightness or wrongness of 
a command? As has been seen, Willoughby denies the existence of a natural 
law which might serve this purpose. The individual must decide, however, 
and in considering whether to obey or disobey a command of the state he 
must consult not his conscience, but his reason. Willoughby agrees with L.
T. Hobhouse who asserts in his Metaphysical Theory of the State, that the 
conscience is not to be trusted because of its subjective nature. Regard
ing conscience as the voice of God in each man, Hobhouse finds that they 
differ in individuals, and the word of God, even if taken to be an inspired 
document, is manifestly liable to the greatest diversity of interpretation. 
On the other hand, apparently, human reason can be trusted, and must be con
sulted when the rightness and wrongness of a political command is to be con
sidered.

Looking at the question from the standpoint not of the individual con
cerned, but from the position of those wielding the power of the state, Wil
loughby finds that they are equally under moral obligations. Because moral
ity can apply only to human individuals, the state, when viewed as a person

110. Ibid., p. 27U.
111. Ibid.
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o r a s  an a b s t r a c t  e n t i t y ,  cannot be h e ld  re sp o n s ib le  f o r  i t s  a c t s .  How

e v e r , th e  s t a t e ,  m o ra lly  speak ing , i s  n o t a p e rso n . I t  does not have a w i l l  

o f i t s  own. He say s , " I t  cannot f e e l ,  have em otions, form m otives, o r  ex er

c is e  re a so n . I t  can n o t, th e re fo re ,  be s a id  to  have a  consc ience . 

m oral purposes and d u tie s  o f th e  s t a t e  a re  no t fo rm ulated  by i t s e l f ,  b u t by 

th e  in d iv id u a ls  who compose th e  body p o l i t i c ,  and i t  i s  upon them t h a t ,  i n  

th e  f i n a l  a n a ly s is ,  r e s t s  th e  o b l ig a t io n  to  see  to  i t  t h a t  th e  moral ends
11"3

of th e  s t a t e  a re  a t t a in e d ,  o r sought to  be a t t a in e d .  ^

The same r u le s ,  th e n  W illoughby would say , ap p ly  to  th e  s t a t e  a s  a p p ly  

to  in d iv id u a ls  in  co n sid e rin g  moral o b lig a tio n s  and r ig h t s .  The s t a t e  i s  

e q u a lly  under m oral o b l ig a t io n .  Those who w ie ld  th e  power of th e  s t a t e  a re  

m o ra lly  o b lig a te d  not to  seek t h e i r  own w e lfa re , b u t th e  w elfare  o f th e  

governed. Where th e re  i s  a d if fe re n c e  o f op in ion  between them selves as gov

e rn o rs  and some o r  a l l  o f  th o se  whom th e y  govern, i t  i s  im p era tive  th a t  th e y  

should  reach  t h e i r  d e c is io n s  w ith  an a b s o lu te ly  open and d is in te r e s te d  mind. 

However, W illoughby says—

. . .  th e  f i n a l  judgment must be t h e i r s  e x a c tly  in  th e  same manner th a t  a 
p a re n t determ ines f o r  h is  c h ild re n , o r  th e  d i r e c to r  o f a bu sin ess  co rpora
t i o n  determ ines f o r  h is  s to c k h o ld e rs , o r th o se  in  a u th o r i ty  i n  a church o r 
i n  a  s o c ia l  o rg a n iz a tio n , determ ine w hat, f o r  th e  b e s t  in te r e s t s  o f a l l  
concerned , s h a l l  be done.

S t i l l  co n s id e rin g  q u es tio n  th r e e ,  W illoughby ask s  i f  th e re  a re  g en era l 

p r in c ip le s  which determ ine th e  e x te n t  to  which a  s t a t e  can e x e rc ise  i t s

112. I b i d . ,  p . 277.

113. I b id . ,  p . 278. 

l l l u  I b i d . ,  p . 280.
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powers. He finds, in answering, first of all, that there are certain "in

herent limitations" on its authority because of the very type of coercion 
the state is able to apply. That is, the state can control only external 
acts. It cannot control "the operation of man’s judgment," or what man con
ceives to be right and wrong. On this Willoughby says, "The determination 
by the individual whether or not a given act, all things considered, should 
or should not be performed, and his final decision as to whether in fact he 
will or will not perform it, must always lie with h i m s e l f O n  the other 
hand, Willoughby asserts, there are no absolute limitations on the exercise 
of the state's possible control as far as ethical principles are concerned. 
He explains this, saying, "The doctrine which has already been established 
that the State has for its general purpose the promotion of the welfare of 
its citizens carries with it the corollary that whatever Sta.te action will 
tend to secure this end is ethically j u s t i f i e d , C t a c g  again he utilizes 

the "formula" for determining when the coercion of the individual is justi
fied: When the object aimed at is desirable; when the means employed are
calculated to attain that purpose; and when the expense is not too great. 
Also, once again (in his The Ethical Basis of Political Authority) his ex
ample of how this doctrine might work is that of religious belief, but he 
does not include this time the example of the justification of colonization.

Willoughby finds nothing in the nature of political rule to make ethi
cally illegitimate the extension of its control beyond certain defined lim
its, Indeed, he feels that the older concept of what the Germans call a 
Polizei3taat must be abandoned, and in its place the newer concept of the

1 1 5 , I b i d . ,  p, 2 8 2 .

1 1 6 . I b i d . ,  p. 2 8 3 .

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

199

K u ltu rs ta a t  mast be s u b s t i tu te d .  In  t h i s  K u ltu rs ta a t  W illoughby env isions 

"a S ta te  th a t  may le g i t im a te ly  e x e rc ise  i t s  c o n tro l l in g  power f o r  th e  rend

e r in g  o f whatever a f f irm a tiv e  a id  i t  can f o r  th e  advancement o f  w e lfa re  o f  

i t s  c itiz en s .""^ -^  He f e e l s ,  however, t h a t  th e re  i s  much t r u t h  in  th e  prop

o s i t io n  th a t  as  a  p r a c t ic a l  m a tte r  i t  i s  unwise to  s u b s t i tu te  p u b lic  con

t r o l  o r  o p e ra tio n  f o r  p r iv a te  i n i t i a t i v e  and energy, because o f  th e  n a tu ra l  

o r in s t in c t iv e  m otives th a t  u n iv e rs a l ly  m otivate  menj b u t he does ho ld  th a t  

th e  in d iv id u a l i s t i c  d o c tr in e s  derived  from t h i s  f a c t  a re  no t e th i c a l ly  

sound when pushed to  an a b so lu te  form. For example, th e  c o n ten tio n  th a t  

each in d iv id u a l i n  th e  long  run  knows what i s  h is  own b e s t  i n t e r e s t ,  and i n  

th e  absence of a r b i t r a r y  r e s t r a i n t s  i s  reaso n ab ly  su re  to  seek them i s  n o t 

n e c e s s a r i ly  so , in  W illoughby*s e s tim a tio n . In  such m a tte rs  a s  compulsory 

ed u ca tio n , s a n i ta t io n ,  and th e  l i k e ,  i t  i s  th e  very  persons upon whom co

e rc io n  i s  most needed who a re  l e a s t  q u a l i f ie d  to  judge th e  v a lue  o f th e  con

duct which such compulsion demands. L ikew ise, W illoughby f in d s ,  the  con

te n tio n  th a t  f r e e  com petition  can and does e x is t  in  th e  absence o f p o l i t i 

c a l  r e s t r a i n t  i s  in  e r r o r ,  f o r  i t  i s  t r u e  th a t  genuine co m p etitio n  can ex

i s t  on ly  where th e  c o n te s tin g  p a r t ie s  p o ssess  com paratively  equal s tre n g th  

o r in te l l ig e n c e ,  and t h i s  re q u ire s  the  in te r fe re n c e  o f th e  s t a t e . ^ -® 

W illoughby’s fo u r th  and f i n a l  q u estio n  i s  th e  ex ten t to  which th e  

grounds upon which p o l i t i c a l  a u th o r i ty  i s  e th ic a l ly  j u s t i f i e d  determ ine th e  

c h a ra c te r  o f  the  government through which th e  s t a t e  i s  to  e x e rc is e  i t s  func

t io n s .  W illoughby draws a d i s t in c t io n  between th e  e th ic a l  le g itim a c y  o f po

l i t i c a l  a u th o r i ty  as  an a b s t r a c t  o r  general p ro p o s itio n , and th e  e th ic a l

117. I b id . ,  p . 29o.

118. I b id . ,  pp. 29U-95.
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r ig h t  of a  p a r t i c u la r  government to  e x is tc  A lthough he would i n s i s t  t h a t  

th e  in q u iry  in to  th e  form er throw s l i g h t  on th e  q u e s tio n  o f th e  lo c a t io n  

o f  th e  r ig h t  to  determ ine th e  p a r t i c u la r  form of government, h e , nonethe

l e s s ,  contends th a t  th e  form o f government and th e  p o l ic ie s  which i t  pur

sues a re  m a tte rs  o f  expediency . Government i s  m erely a  means to  an  end, 

and i t s  form depends upon s p e c if ic  co n d itio n s  and th e  p r a c t i c a l  problems 

which i t  has to  m eet. He concludes th a t  th a t  type  of government i s  j u s t i 

f i e d  which w i l l  most e f f e c t iv e ly  execute th e  p o l ic ie s  t h a t  a re  re q u ire d  in  

o rd e r th a t  th e  le g i t im a te  ends o f  th e  s ta te  may be secu red .

119. I b i d . ,  p . 305.
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C hapter VI 

WILLOUGHBY'S JURISTIC THEORIES

A re c e n t w r i te r  has r e f e r r e d  to  W illoughby 's tre a tm e n t o f th e  s t a t e
«

from th e  j u r i s t i c  p o in t o f  view  a s  th e  " b e s t  American s tatem ent" o f  th e  sub

ject.-^- Another has s a id  th a t  h is  The Fundam ental Concepts o f P ub lic  Law 

(192U) re p re se n ts  "what i s  perhaps th e  l a s t  o f  th e  g re a t  e f f o r t s  to  i n t e r 

p r e t  th e  s ta t e  i n  term s o f a  j u r i s t i c  th e o ry  o f th e  s t a t e  p e r s o n a l i ty  endow

ed w ith  a so v ere ig n  w ill O ther w r i te r s  of re c e n t decades have n o t been 

so fa v o ra b ly  im pressed w ith  t h i s  approach to  a s tu d y  o f th e  s t a t e .  One d i s 

m isses W illoughby 's j u r i s t i c  th e o r ie s  a s  "somewhat s t e r i l e  and u n o r ig in a l ."3 

A nother a s s e r t s  t h a t  though h is  Fundamental Concepts i s  a c le a r  e x p o s it io n

1 . R upert Emerson, S ta te  and S o v ere ig n ty  i n  Modern Germany, New Haven, 
1928, p . 51, n . U, " '

2 . F ran c is  W ilson, The American P o l i t i c a l  Mind, New York, 19U9, p . U l5.

3 . Edward R. Lew is, A H is to ry  o f American P o l i t i c a l  Theory From The 
C iv il  War to  th e  World War7 tfew York7*"l937, p . 190.
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o f  th e  s t a t e ,  i t  leav es  much to  be d e s i r e d . U  O ther c r i t i c i s m  of t h i s  

approach  a re  to  be found i n  p o l i t i c a l  sc ien ce  l i t e r a t u r e  o f  a  few decades 

ago.£

Perhaps one of th e  reasons f o r  th e  modern c r i t i c i s m  o f t h i s  narrow  l e 

g a l i s t i c  th e o ry  o f th e  s t a t e  i s  th e  th e o ry ’ s  obso lescence i f  n o t o b so le te 

n ess  by  th e  1920’s# Indeed , i t  i s  q u e s tio n ab le  w hether a n a ly t ic a l  j u r i s 

prudence served  American p o l i t i c a l  sc ien ce  a s  w e ll a s  d id  o th e r sch o o ls  o f 

ju r isp ru d e n c e , such a s  th e  h i s t o r i c a l ,  th e  p h ilo so p h ic , o r  the  s o c io lo g ic a l .  

To go f u r th e r ,  a lthough  u s e fu l  in  i t s  n a tiv e  England and Germany, t h i s  th e 

o ry  found r e l a t i v e ly  few er a d h e ren ts  in  th e  U nited  S ta te s ,  u n lik e  o th e r  im

p o r te d  co n cep ts , as  f o r  example, n a tu ra l  law . A n a ly tic a l ju risp ru d en ce  i s  

a p e c u l ia r  p roduct o f  e a r ly  n in e te e n th  c e n tu ry  England, and  l a t e r  in  th e  

c e n tu ry  i t  found many su p p o rte rs  in  B ism arck’ s Germany.  I t  served  d i f f e r 

e n t  needs in  th e se  two c o u n tr ie s ,  however, be in g  th e  v e h ic le  of u t i l i t a r i a n  

refo rm  in  th e  form er and an  in s tru m en t o f law  u n i f i c a t io n  in  th e  l a t t e r . ^

N ine teen th  c en tu ry  concepts o f  law  were in  th e  main r a d ic a l ly  d i f f e r 

e n t from th o se  o f th e  p rev ious c e n tu ry . The e ig h te en  c e n tu ry  view o f law  

was dominated by n a tu ra l  law  th e o r ie s  which had a t  l e a s t  a  s u p e r f ic ia l  resem -

U. H arold J .  La s k i ,  "Review o f W illoughby 's The Fundamental Concepts 
o f  P u b lic  Law," P o l i t i c a l  S cience  Q u a rte r ly ,  XT, (1925), 618-21.

5 . George H. S ab in e , " P o l i t i c a l  S cience and th e  J u r i s t i c  P o in t o f 
View," The American P o l i t i c a l  Science Review, YYTT (1928), 553-75• Sabine 
q u e s tio n s  th e  sharp  and u n n a tu ra l d iv is io n  between e th ic a l  and j u r i s t i c  th e 
o r ie s  which W illoughby p o s i t s .  One o f  W illoughby’' s  s tu d e n ts ,  Robert T . 
C rane, somewhat more m ild ly  c r i t i c i z e s  W illoughby 's th e o ry  i n  "The J u r i s t i c  
Concept o f  th e  S ta te ,"  The American P o l i t i c a l  Science Review, X II (1918) 
209-11;.

6 .  Emerson, op.  c i t . ,  p p . U7-U9# f in d s  th re e  reaso n s f o r  th e  g rowt h  of 
th e  a n a ly t ic a l  school i n  Germany: Bism arck’ s p o l i t i c a l  b reak  w ith  th e  p a s t  
c a l l e d  f o r  a  s im i l ia r  change in  le g a l  th in k in g ; th e  i n a b i l i t y  o f  th e  h i s to 
r i c a l  and p h ilo so p h ic a l schoo ls  to  c a s t  l i g h t  on p re se n t problem s o f em pire; 
and th e  s c i e n t i f i c  th e o r ie s  o f  C arl von Gerber seemed to  f u l f i l l  t h i s  n eed .
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blance to  th e natural law o f a n tiq u ity . Cicero gave to  natural law i t s  

c la ss ic  d e fin itio n  as "right reason in  agreement w ith nature." I t s  o r ig in , 

however, i s  found in  th e p o lit ic a l th eories o f  P lato and A r is to tle , and i t  

found i t s  way in to  Roman law v ia  th e S to ic s , Banaetius and Polybius. Cic

ero improved upon natural law, and i t  entered in to  mediaeval thought through 

Seneca and th e  Church Fathers, p ersistin g  throughout the Middle Ages, fin d 

in g expression in  the theories of John of Salisbury and S t. Thomas Aquinas, 

among others* Continuing in to  the modern ora in  th e th eories o f Bodin, 

G rotius, Hooker, Locke, and others, i t  was throughout these twenty-two cen

tu r ie s  an attem pt to  provide a standard of righ t and ju stic e  that trans

cended personal b ias and so c ia l convention—an attempt to  a ssert that law  is  

a part o f eth ics*  The b est American expression of the theory of natural law  

i s  in  th e D eclaration o f Independence and in  the Revolutionary w ritings o f 

such men as James O tis, James W ilson, and Alexander Hamilton*

In th is  era law was f e l t  to  be based on reason, and as Doan Pound puts

i t :

Ju rists /o f  the seventeenth and eighteenth cen tu r ies/ b elieved  th at a 
complete and p erfect system o f leg a l precepts could be b u ilt  up upon prin
c ip le s  o f natural law discoverable by reason and derived from the id ea l of 
the abstract man* Thus the seventeenth and eighteenth centuries are in  many 
respects comparable to  the c la s s ic a l ora o f Roman la w .'

Thai's was, to  be sure, some common ground of agreement from Plato to  J effer

son on natural law, but s ig n ifica n t a ltera tio n s in  the substance o f th e law  

had been made in  the seventeenth and eighteenth  centuries* S tressin g  righ ts  

rather than d u ties seventeenth and eighteenth  century advocates o f natural

7 . Roscoe Pound, "Jurisprudence," Encyclopaedia of th e S ocia l S c i
ences, 7 IH , 1|80.
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law took as th a lr  sta r tin g  point an in d iv id u a lis tic  " sta te o f nature" —  

something not found in  ancient and mediaeval thought. H einrich Rornmen has 

recen tly  emphasized th is  aspect o f modem natural law , saying:

Thinkers did not s e t  out, a s in  the e a r lie r  period, from the e s se n tia lly  
so c ia l nature o f man in  which th e en tire order o f so c ia l in stitu tio n s  (mar
r ia g e , fam ily , s ta te , in tern ation a l community) and the b asic norms o f these  
e x is t  p o ten tia lly  in  such a nay th a t th e essence i f  f u lf i l le d  only in  the 
com pletion and h ierarch ica l ordering of so c ia l forms through the various 
•im perfect’ so c ie tie s  up to  the ’p erfect1 society*  The point o f departure 
mas em pirical nature discovered by means o f ab straction , from whose psycho
lo g ic a l motive fo rce , viewed as fundamental, th e system o f eth ics and of 
natural law was deduced in  a r a tio n a lis tic  manner • • • *°

T raditional natural law was weakened by Duns Scot us and M l Haw o f Oc

cam, but i t  was Thomas Hobbes who f ir s t  broke d e f in ite ly  w ith i t s  teach ings, 

holding that one a the s ta te  i s  created a l l  law becomes p o sitiv e  law* This 

in  e ffe c t  destroyed the very purpose o f natural law as tra d itio n a lly  con- 

eeived , for i t s  function was, as Rornmen says— ' -

• . • to  serve as a moral b asis fo r  p o sitiv e  law; to  give man a standard 
and c r it ic a l norm fo r  th e Ju stice o f p o sitiv e  law; to  represent the etern al 
id e a l fo r  which the h is to r ic a l s ta te , as law giver and protector o f J u stice , 
ought to  s tr iv e .9

Owing to  th is  s ig n ifica n t break w ith tra d itio n a l natural law there 

arose in  the seventeenth and eighteenth  centuries maay schools o f natural 

law; indeed, Rornmen says, as many "as there were chairs and p rofessors o f 

natural and Internatural law."10 "Ihoever," he continues, "was desirous o f 

representing something as good and worth w hile had now to  make o f i t  a re

quirement o f the natural law , and to  show th at i t  i s  a conclusion o f reason

8 .  Heinrich A. Rornmen, The Natural law: A Study in  Legal and S o cia l
H istory and Philosophy, St* Louis, 19U8, p* 11 ~

9 . Ib id . ,  p . 86. 10 . I b id ., p . 106.
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and th at I t  ex isted  in  the s ta te  o f nature."^- This resu lted  in ev ita b ly  

in  the weakening of the theory, fo r  i t  could hardly be le g itim a te ly  u t i l i s 

ed to  support every p o lit ic a l goal conceivable by nan* I t  i s  important th at 

i t  was the in d iv id u a lis tic  natural law rather than tra d itio n a l natural law  

th a t was attacked and overturned by nineteenth century w riters.

There were three w ell-d efin ed  schools o f law in  the n ineteenth  century: 

The H isto r ica l, the M etaphysical, and the A n a ly tica l. Theories of natural 

law continued feeb ly  in  the M etaphysical sch ool, but were e f fe c t iv e ly  ex

cluded by the other two. Of the th ree, h is to r ic a l jurisprudence p revailed  

on the Continent and in  the United S ta tes , in  the la tte r  case, a t  le a s t , in  

the la s t  th ird  o f the century.^2 H isto rica l jurisprudence had one th in g  in  

conmon w ith the natural law school of an e a r lie r  day, and th at was the con

cept of law as being found and not con sciou sly  made. The a n a ly tic a l ju r is ts  

on th e other hand, says Dean Found, Rregarded law . . .  as something made 

con sciou sly  by lawmakers and held  that ru les o f law derived th e ir  au th ority  

from the force and constraint behind thea.**^

The a n a ly tica l school was founded by John A ustin, but the groundwork 

was prepared by oth ers. As long as th eories o f natural law  dom im ted, the  

a n a ly tica l approach was im possib le, for i t  assumed a d iv isio n  o f law and 

morals th at the former could net to le r a te . To be sure, there have always 

been th e o r ists  who deny that laws derive th e ir  v a lid ity  from e th ic s , as fo r  

example , the Soph ists, M achiavelli, and Hobbes; but i t  was not u n til Kant

H . Ib id . ,  p . 107.

12. Pound, MJurisprudence,N p . 2*80.

13 . I b id ., p . U81.
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th at became more than a d issen tin g  view .1  ̂ N hile studying in  Germany 

A ustin came under the in flu en ce o f Kantian th eo r ies, including th e concept 

th at stresses a d istin c tio n  between lair and morals* A lso, A ustin was a 

d isc ip le  o f Bentham, whose e-valuation o f natural lair can be ascertained  

fro*  h is  A F ra^ en t on Government (1776)* In answer to  B lackstone, who in  

M b Commentaries a sse r ts  th at no human law should be given v a lid ity  th at 

transgresses natural law  or revealed law , Bentham a sser ts  th at natural law , 

which i s  "nothing but a phrase," would lead to anarchy. " It Is ,"  he says, 

"the p rin cip le o f ut<H ty  accurately  apprehended and s te a d ily  app lied , th at 

affords the only clue to  guide a man through th ese s tr a its* " ^

A ustin, lik e  Bentham, did not see law as reason, but as w ill*  law i s  

the command o f a p o lit ic a l superior to  a p o lit ic a l in fe r io r , and i t s  essence 

i s  the sanction  or punishment to  be meted out in  the event o f disobedience* 

Furthermore, the "law" th at A ustin refers to  i s  p o sitiv e  law , or law th a t 

" ex ists by the p o sitio n  or in s titu tio n  o f i t s  ind iv idu al or c o lle c t iv e  au

thor*"^  Laws o f God, o f nature, or o f m orality are excluded from ju r is 

prudence. I t  i s  th is  aspect th at Dean Found refers to  e sp e c ia lly  when he 

points out: "In the nineteenth century jurisprudence became a separate

study, u su a lly  termed the 1 scien ce o f law ',"  A "narrowly lim ited  le g a l s c i

ence, in d ifferen t to  and even in to leran t o f lig h t  from w ithout," i t  "reached 

i t s  high-water nark in  the E nglish and American a n a ly tica l jurisprudence o f  

the immediate fo llow ers o f Austin* "^7

H i. Pound, In terp retation s o f Legal H istory, New Tork, 1923, p . 9 8 .

_ 1^* Jeremy Bentham, "A Fragment on Government," in  Recent
P o lit ic a l Philosophy* Edited by Margaret Spahr, New York, 19hB, p . 95.

16. John A ustin , The Province o f Jurisprudence Determined, p . 121;, 

17* Pound, In terp retation s of Legal H istory, pp. h%-k6.
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I t  i s  prim arily from A ustin that Willoughby derives h is J u r istic  

thought. He accepts the A ustinlan theory o f law and of sovereignty, the 

la t te r  w ith some minor m odifications* N onetheless, Willoughby seems to  

have been influenced a lso  by the German sch ool, p articu la rly  Georg Jellin ek  

and Paul Laband* D espite th e d ifferen ces among a n a ly tica l Ju rists th ey  a l l  

agreed th at the law th ey  were ta lk in g  about i s  p o sitiv e  law, the law  that 

i s  to  be found by a s c ie n t if ic  inquiry in to  e x istin g  le g a l system s, and, as 

Dean Pound says, they "held th at morals are a matter fo r  th e le g is la to r  and 

law a n atter for the Jurist."^-®

W illoughby's J u r istic  th eories are found in  h is The Fundamental Concepts 

o f Public Law (1921*), in  h is  Nature of the State (1 8 9 6 ) ,  and in  a few a r t i

c l e s * ^  F in a lly , appended to  h is  E th ical B asis o f P o lit ic a l Authority (1930) 

i s  h is  answer to  the p lu r a lis t ic  attack s on th e a n a ly tica l approach*

Central to  W illoughby's J u r istic  th eories are h is views on sovereignty  

and law , but before consideration  i s  given those subjects i t  w ill  serve a 

u sefu l purpose to  in d icate what he considers an "analytical" approach to  a 

study o f the sta te  to  be* As was seen previously Willoughby d ivid es the 

f ie ld  o f p o lit ic a l theory in to  two p a rts, the 0me e th ic a l and the other Jur

is t ic *  The a n a ly tica l J u rist i s  concerned w ith the s ta te  "simply as an in 

strument fo r  the creation  and enforcement o f law*20 He i s  not concerned 

with the h is to r ic a l orig in  o f th e s ta te , the h is to r ic a l circumstances sur—

18* Pound, "Jurisprudence," p . U87*

19* Among the la t te r  are* "The J u r istic  Conception o f the S tate,"  The
American P o lit ic a l Science Review, H I  (1918), 209-11*5 "The Study o f the ----
law,*1 V irginia Law Review, Yl (1920), l*6l-8lj "The Value o f J u r istic  P o li
t ic a l  HiilesophyT1’ The dajcutta Review, (th ird  s e r ie s ) , I  (1921*), 8 7 -9 6 5  
and "The S c ie n tif ic  Ifethod as Applied to  the Study o f P o lit ic s ,"  Ib id ., IX 
(1923), 339-50* ------

20. W illoughby, "The J u r istic  Concept of the State,"  p . 192.
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rounding the orig in  o f any p articu lar sovereignty, the e th ic a l r ig h t o f the 

sta te  to  e x is t , the e th ic a lly  leg itim a te  sphere o f the s ta te ’s  au th ority , 

the purpose o f government, the elem ents uhich cause the in crease or decrease 

in  the strength and importance o f a given s ta te , nor w ith the r e la tiv e  mer

i t s  o f d ifferen t forms o f government or o f adm inistrative systems *23- The 

a n a ly tica l ju r is t  takes p o lit ic a l in stitu tio n s  as he fin d s them, viewing 

them narrowly as le g a l in s t itu t io n s , and seeks to  a scerta in  th e e sse n tia l 

q u a litie s  displayed by th em .^  Willoughby says, "The point from which the  

a n a ly tica l p o lit ic a l philosopher s ta r ts  i s  th at a p o lit ic a lly  organized 

group of ind ividuals may be conceived o f as co n stitu tin g  an e sse n tia l u n ity , 

and that th e e n tity  thus created may be regarded as a person in  the le g a l 

sense o f the word • • • A ll the a n a ly tica l ju r is t needs by way o f a

point o f departure i s  a cosammity th at has a d e fin ite  p o lit ic a l organisation  

governed by ru les that are lo g ic a lly  rela ted  to  one another*

Thus, the d ifferen ce between e th ic a l p o lit ic a l theory and ju r is t ic  po

l i t i c a l  theory i s  th at the former seeks to  discover th e e sse n tia l nature 

of the s ta te  and the e th ic a lly  leg itim ate claim s th at i t  can make upon the 

in d iv id u al, w hile the a n a ly tica l ju r is t  i s  concerned only w ith the nature 

o f the s ta te  as th e creator and enforcer o f p o sitiv e  law0 The task  o f the 

la tte r  i£  fo rm a listic  in  character. He takes p o lit ic a l in stitu tio n s  as he 

fin d s them, not as he might lik e  them to  b e. He looks a t  p o lit ic a l in s t i

tu tion s narrowly as le g a l in s t itu t io n s .

21. W illoughby, The Fundamental Concepts o f Public Law, p . 11*

22. Ib id .

23. Willoughby, " Ju ristic  Concept of the State,"  p . 191;.
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What is the value of such an inquiry into the state? If the jurist, 
as jurist, has no criteria of just laws or unjust laws, why utilize this 

method of inquiry? Willoughby declares:

Its task is not to seek substantive truth, but to provide conceptions, 
and to furnish an apparatus of thought, by the employment of which public 
law thinking may be systematized and its various propositions brought, if 
possible, into logical harmony with one another* By the methods which it 
employs, a given constitutional system may be analyzed and the fundamental 
conceptions, upon which it is based, revealed. Or, working in the other 
direction, those fundamental conceptions being given, the constitutional 
doctrines which are logically deducible from them may be stated, a

More specifically, Willoughby says, "what has to be done is to fix upon 
those primary legal conceptions of the State, of law and sovereignty (if 
such can be found), which will serve to give unity and logical support to 
systems of constitutional and international jurisprudence as we now find 
them."^ What he expects analytical jurisprudence to accomplish, then, is 
the reduction of a body of legal principles to a systematic and scientific 
whole. ° This is necessary for the wise codification of the law, whether 
it be a branch of the law or the whole body. He also feels that analytical 
jurisprudence is needed in an interpretation of American constitutional law 
and international law, and he sees the latter need magnified by the creation 
of the League of Nations. The understanding of such terms as sovereignty 
and law depends upon the scientific inquiries of the analytical jurist. It 
is quite unfortunate, Willoughby thinks, that political science does not 
have a more exact terminology and it is the task of analytical jurisprudence

21;. Willoughby, The Fundamental Concepts of Public Law, pp. U -1 2 .

25. Ibid., p . 15 .

26 . Willoughby, "The Study of the Law," p . U62.
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t o  p rov ide  t h a t  te rm in o lo g y , i n  so f a r  a s  i t  i s  p o ssib le*

A n a ly tic a l ju r isp ru d e n c e , th e n , does n o t ,  i n  W illoughby1s e s tim a tio n  

a tte m p t to  s t a t e  m e tap h y sica lly  c o r re c t  p ro p o s itio n s*  But t h i s  does n o t 

mean, he p o in ts  o u t ,  Mth a t  th e  o r ig in a l  p o s tu la te s  o f  th e  a n a ly t ic a l  p o l i 

t i c a l  p h ilo so p h e r should be a r b i t r a r i l y  s e le c te d .” In s te a d , th e se  " o r i 

g in a l  p o s tu la te s "  must have t o  do w ith  p r in c ip le s  a c tu a l ly  reco g n ized  a t  

th e  p re se n t tim e  by e x is t in g  s t a t e s .^8  He say s , " i f  a n a ly t ic a l  p o l i t i c a l  

p h ilo so p h y  i s  to  have any p r a c t i c a l  v a lu e , and i s  no t to  rem ain a  mere ex

e r c is e  o f  s p e c u la tiv e  s u b t le ty ,  i t  must e x p la in  and reduce to  lo g ic a l  o rd e r 

th e  p ro p o s itio n s  o f  in te r n a t io n a l  and c o n s t i tu t io n a l  ju risp ru d e n c e  th a t  a re  

found i n  e x is t in g  system s o f p u b lic  law ."^ 9  Though W illoughby a s s e r t s  t h a t  

th e  " o r ig in a l  p o s tu la te s "  o f th e  j u r i s t  a r e  not to  be a r b i t r a r i l y  s e le c te d ,  

b u t must be s e le c te d  from th o se  a c tu a l ly  recogn ized  by e x is t in g  s t a t e s ,  he 

v e n tu re s  no c r i t e r i a  a t  t h i s  p o in t a s  to  which p o s tu la te s  a re  to  be s e le c t 

ed f o r  study* In d eed , he reco g n izes  th a ts

T his ta s k  might be thought an im p ossib le  one f o r  th e  reaso n  th a t  th e  sp e c i
f i c  p r in c ip le s  o f  p u b lic  law  which now p r e v a i l  have been adop ted  from tim e  
to  tim e  i n  o rd e r to  meet c u r re n t  p o l i t i c a l  needs, and , th e r e f o r e ,  cannot be 
ex p ec ted  to  be lo g ic a l ly  in te r - c o n s i s t e n t  and un ifo rm ly  i n  harmony w ith  f i x 
ed u n d e rly in g  p r in c ip le s ,30

He m a in ta in s , however, t h a t  th e re  has been "rem arkable co n sis ten cy "  in  th e  

a ccep tan ce  of th e  fundam ental p r in c ip le s  o f  p u b lic  law , b o th  c o n s t i tu t io n a l  

and in te r n a t io n a l .

27 . W illoughby, The Fundamental Concepts o f  P ub lic  Law, p . H u

28. I b id .

29. I b id . ,  p .  15 .

3 0 . I b id .
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Central to  th e thought o f a n a ly tica l Jorisprudence, according to  Wil

loughby, i s  the concept o f the s ta te  as a person* Willoughby admits th at 

Tmif.h confusion r e su lts  from the n e c e ssity  o f using the -word "person" in  a 

le g a l sense* When speaking o f the sta te  as a person the a n a ly tica l J u rist 

means the same th in g  th at he does when speaking o f th e ordinary corporation  

as a person* Willoughby says, "both are c o lle c tiv e s , both are regarded as 

the subjects of le g a l powers, th a t i s ,  e n t it ie s  which possess and have the 

le g a l r ig h t to  exercise  th ese p o w e r s . "31 The le g a l p erson ality  o f the  

sta te  i s  p a rticu la r ly  apparent in  i t s  public law, as d istin gu ish ed  from i t s  

private law* Public laws a re , to  use W illoughby's words, "those th at con

cern e ith er  the organisation  o f th e S tate and th e a llo ca tio n  and delim ita

tio n  of the powers o f governmen t, or the d irect re la tio n s between the State  

and th e i n d i v i d u a l * " 3 2  Private law s, on the other hand, are "rules o f con

duct th at a u th o r ita tiv e ly  obtain in  a p o lit ic a l community ^that^ are de

voted to  the regu lation  o f in te r e sts  between ind ividuals as such, ^ crea tin ^  

on ly private r ig h ts  and o b lig a tio n s, • • • the S tate ^appearing/ only as 

th e ir  enunciator, and, i f  need b e, th e ir  e n f o r c e r * "33

When Wi lloughby p o sits  the le g a l p erson ality  of the sta te  he does not 

mean that the sta te  i s ,  in  fa c t , a rea l person. Indeed, he i s  quite c r i t i 

c a l o f those who, in  h is opinion, do so* He p a rticu la rly  s i ngT m  out Otto 

von Gierke and F* W. Maitland fo r  c r itic ism , saying, "the question * * . 

whether or not groups of in d iv id u als which are united by common sentim ents

31* Ibid*,  p . 36.

32. Ib id . ,  p . 37.

33 . Ib id .
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or m aterial in te r e sts  p o ssess, by th a t very fa c t , a rea l p erson a lity  in  oth

er than a J u r istic  sen se, i s  one th at nay be l e f t  to  the m etaphysicians *n3U 

Although a s ta te , in  Willoughby’ a opinion, i s  not a rea l person, i t  i s  a 

ju r is t ic  person, and i s  viewed as such by the a n a ly tica l p o lit ic a l p h iloso

pher* As a ju r is t ic  person the s ta te  has a w il l ,  and th is  w ill i s  termed 

i t s  sovereignty*

When a ju r is t ic  person, such as a corporation or a s ta te , exercises a 

le g a l r ig h t, Willoughby poin ts out, i t  i s  spoken o f as expressing i t s  w ill*  

I f  an Individual human being, who i s  a lso  a le g a l person, expresses h is  w ill  

i t  w ill probably be h is  w ill in  a psychological sen se, as w e ll as in  a le g a l 

sense* However, when ta lk in g  o f corporations or o f a group o f  in d iv idu als 

organized as a s ta te , th e ir  w ills  must be expressed through agents* The 

le g a l w ills  o f in d iv idu als in  a s ta te  i s  expressed through th e ir  le g is la tu r e  

or other policy-form ing agencies of the state*  When these agents or o f f i 

c ia ls  a ct they a c t fo r  th e  s ta te , and th e ir  a cts  are said  to  be a c ts  o f the  

state*  Because human beings must exercise the w ill o f the s ta te  they are 

sa id  to  have two d is tin c t p erso n a lities: As le g a l persons p ossessin g  r ig h ts

and ob ligations in  th e ir  p e r so n a litie s , and as agents o f the s ta te  when a c t

ing in  th e ir  o f f ic ia l  c a p a c itie s .35

Willoughby a sser ts  th a t th e supreme w ill o f the s ta te  i s  c a lle d  i t s  

sovereignty, and sovereignty fin d s expression in  le g a lly  binding commands*

As thus conceived, Willoughby fin d s sovereignty to  be an ab stract term.

He says:

3U* Ib id . ,  p . 1*6. 

35* Ib id ., p . 39.
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I t  im plies the conception o f th e State as a v o litio n a l e n tity  or p o lit ic a l  
person, and designates th a t fa cu lty  which th is  p o lit ic a l person p ossesses  
o f determining, by i t s  f ia t ,  what are to  be the le g a l r ig h ts  and le g p l du
t ie s  which i t  w i l l  recognise and, i f  necessary, enforce; what persons i t  
w ill  consider subject to  i t s  authority; and over what te r r ito r y  i t  w ill  
claim  exclu sive ju r isd ic tio n .3®

Willoughby in se r ts  a word o f caution a t th is  p oin t, however, saying, "It i s ,  

o f course, to  be understood th at when we speak o f th e S tate as w illin g  th is  

or th a t, and describe laws as being the formulated expressions o f th ese vo

lit io n s  o f the S ta te , th is  i s  but a ju r is t ic  node o f s p e a k i n g . "37 He elab

orates:

The S ta te , not being a person in  a b io lo g ica l sen se, cannot possess or 
exercise  a w ill o f i t s  own in  th e sense th at a human in d iv idu al i s  ab le to  
do. The substance of what i s  a c tu a lly  w illed  i s  determined by those in d iv i
dual persons who have control o f th e government and th ese , o f course, are 
more or le s s  influenced in  th e ir  determ ination by th e w ishes o f th e  people 
gen erally . J u r is t ic a lly  viewed, then, though regarded as expressions o f the 
w ill o f the S ta te , law s, in  th e ir  substantive p rov ision s, declare th e w ill  
of human in d iv idu als .38

J u r is tic a lly  speaking, then, Willoughby fin d s th e s ta te  to  be a per

son; i t  expresses i t s  p erson a lity  through i t s  w ill;  and i t s  supreme w ill  i s  

ca lled  sovereignty. Sovereignty i s  a u n ity , fo r , as iH llougiby says:

I t  i s  the name ascribed to  th e  w ill  o f a le g a lly  supreme person. I t  i s  
the plenary fa cu lty  which th at e n tity  i s  assumed to  p ossess to  express i t s  
w ill in  the form o f commands le g a lly  binding upon a n  persons over whom i t  
sees f i t  to  claim  ju r isd ic tio n  and w ith resp ect to  any n atters which i t  m y  
se le c t.3 9

Sovereignty i s  power, but i t  i s  more than the sum to ta l o f those le g a l pow

ers of taxation , eminent domain, and p o lice  au th ority , which Willoughby

36. Ib id .,  p . 71 37 .

38. Ib id . 39 .

Ib id . ,  p . 72. 

Ib id .
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says, are commonly associated with the term. "Strictly speaking," he says, 
"all legal or Jurisdictional powers involve the exercise of sovereignty 
inasmuch as they find their ultimate source in the sovereign will of the 
State."1*0

Not only is sovereignty a unity, it is unlimited. On this Willoughby 
asserts, "Sovereignty as a State attribute is not only a unity, but one 
that, by its very nature and definition, connotes absolute legal authority. 
To place a legal limit upon it is, therefore, to destroy it."1̂  In this 
regard Willoughby agrees with Austin who says, "Supreme power limited by 
positive law is a flat contradiction ef terms.

The test that is to be used to determine if sovereignty, indeed, does 
exist "in the last instance" is* Which political entity or person has the 
legal power to determine its own competency as well as that of others? "for 
the essential criterion of the sovereign State," Willoughby asserts, "is 
that it is supreme, not only as giving the ultimate validity to all law, 
but as itself determining the scope of its own powers, and itself deciding 
what interests shall be subject to its regulation."^ Ha quotes Jellinek 
on this: "The rights and duties of individuals receive their potency and
authority from grounds set forth in objective law. The State finds the 
grounds for its own rights and duties in itself."^

10 . Ib id . l i l . Ib id . ,  p . 76.

U2. Ib id .  This quote i s  taken from A u stin 's Province of Jurispru
dence Determined.

, U3. Ib id .

liU« Ib id .  This quote i s  taken from J e llin e k 's  G etsetz Und Verordnung, 
p . 196.  ^
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Sovereignty cannot be limited legally, and the state is not the sub

ject ef legal rights and obligations* This is true, Willoughby feels, be
cause "the State, being regarded as itself the source of a lav, cannot be 
regarded as bound by the obligations uhich that lav creates; and even as to 
rights, the ascription of them to the State is meaningless, since their con
tinuance as veil as their creation and their content, are -wholly subject to 
the State’s will*"^ This sounds remarkably like Jellinek’s "autolimita- 
tion," uhich, though it posits a limitation on sovereignty, this limitation 
id found to be one imposed by the state itself* That is to say, Jellinek, 
unlike Willoughby, asserts that there is a limitation on sovereignty; but 
upon examination, it is found that this limitation is one that is self-im
posed by the state* The form that this limitation takes for Jellinek is 
that the state can only express itself through lavs* This is the limita
tion then: The State can express its will only in the form of lavs* He
says:

Sovereignty is not state omnipotence* It is lawful power and therefore 
bound by lav * * * * The State can set itself free from every self impos
ed limitation, but only in the form of lav and the creation of new limita
tions * * * * As little as the absolutely restricted state exists so lit
tle does the state which is absolutely without restrictions.b®

Willoughby, unlike Jellinek, from the outset admits that, legally speaking, 
there is no limitation on the sovereignty of the state; but, as was seen, 
they both arrive at the same conclusion in effect* Furthermore, Willough
by contends, sovereignty is not limited by international obligations, for 
these limitations are not legal in the sense that analytical jurists use

h5. Ib id , ,  p. 77.

lj6* Jellinek, Allegeaelns Staatslehre, Berlin, 1900, pp. U38-39.
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th e  term .^7

Indeed , th e  one th in g  t h a t  d i f f e r e n t i a t e s  th e  s t a t e  from a l l  o th e r  

human in s t i tu t io n s  o f a p o l i t i c a l  o r j u r i s t i c  c h a ra c te r  i s  th e  s t a t e ’s l e 

g a l ly  u n lim ited  competency, o r  Kompetenz Kompetenz,  a s  th e  "German ju r i s t s "  

c a l l  i t .* 4® On t h i s  W illoughby says:

The S ta te  i s  supreme, n o t o n ly  a s  g iv in g  th e  u l t im a te  v a l id i t y  to  a l l  
th e  law s which a r e  to  f i x  th e  r ig h ts  and o b lig a tio n s  o f  th o se  over whom i t  
chooses to  c laim  ju r i s d ic t io n ,  bu t as  i t s e l f  determ in ing  th e  scope o f  th e  
le g a l  powers o f i t s  own governm ental ag en c ies  and th e  manner o f  t h e i r  e x e r
c i s e .  Thus, a t  any  one tim e , th e  domain o f  th e  le g a l  and p o l i t i c a l  l i b e r 
t i e s  o f th e  in d iv id u a l i s  sim ply  th a t  f i e l d  o f in t e r e s t s  which th e  S ta te  
has w ille d  s h a l l  be p ro te c te d  from v io la t io n ,  w hether by p r iv a te  persons o r 
by p u b lic  o f f i c i a l s .  From th e  p o s s ib le  c o n tro l o f  th e  S ta te  i t s e l f ,  how
e v e r , —from th e  v e ry  source o f a l l  law—th e re  can be no p o s s ib le  le g a l  
guaran tee  o f immunity, except in  th e  fo rm al sense t h a t ,  from i t s  v e ry  na
tu r e ,  a  S ta te  must express and execu te  i t s  w i l l  in  th e  form o f law.*4?

Whereas J e l l in e k  a s s e r t s  th a t  law  l im i t s  th e  s t a t e ,  W illoughby p o in ts  ou t 

th a t  th e  s ta t e  i s  no t l im ite d  by law , b u t i t  must, in d eed , o p e ra te  th rough 

law . On th i s  he says:

Being i t s e l f ,  when viewed a s  a  l e g a l ly  omnicompetent p e rso n , w holly  a 
p roduct o f ju r i s t i c -  re a so n , i t  i s ,  by i t s  v e ry  n a tu re , a le g a l  e n t i ty ,  t h a t  
i s ,  one t h a t  n e c e s s a r i ly  o p era tes  e x c lu s iv e ly  th rough  l e g a l  p ro c e sse s . Law, 
in  o th e r  words, c o n s t i tu te s  th e  medium o f sp ace , i f  a  d im en sio m l term  may 
f o r  th e  purpose o f  i l l u s t r a t i o n  be enqployed, in  which i t  l i v e s  and moves and 
has i t s  b e in g . No a c t  o f  a  Sovereign S ta te  can , th e re fo re ,  be i l l e g a l ;  and 
no i l l e g a l  a c t  can be an  a c t  o f  th e  S ta te .^O

U7. W illoughby, The Fundamental Concepts o f P ub lic  Law, p .  82. This 
concept w i l l  be tak en  up in  more d e ta i l  i n  th e  c h a p te r  on W illoughby on in 
te rn a t io n a l  law .

U8. Though W illoughby does n o t a t  t h i s  p o in t i d e n t i f y  th e se  German 
j u r i s t s  he a p p a re n tly  has in  mind such w r i te r s  a s  Georg Meyer, Paul Laband,
C. F . von G erber, and George J e l l in e k .  T h is Kompetenz Kompetenz th e o ry , in
s h o r t ,  s ta te d —" .  • .  s in c e , fo rm a lly , th e  s t a t e  cou ld  n o t be bound by  a
h ig h e r power th a n  i t s e l f ,  i t  must possess th e  u ltim a te  and a b so lu te  r ig h t
to  d e te rmi ne i t s  own competence o r ju r i s d ic t io n ."  R upert Emerson, cp . c i t », 
P» 58.

U9. W illoughby, The Fundamental Concepts o f P ub lic  Law, p . 82.
50 . I b id . ,  p .  97.
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S overe ign ty  i s  e x e rc ise d  by th e  s t a t e  th rough  i t s  governm ental organs* 

T his i s  n o t to  say  th a t  th e se  organs o f  government a re  them selves so v ere ig n , 

f o r  on ly  th e  s t a t e  m e rits  t h a t  a t t r i b u t e .  As has been  seen  in  a  p rev ious 

c h a p te r , "Willoughby, a long  -with Burgess and o th e rs ,  d i f f e r e n t i a t e s  between 

th e  s t a t e  and governm ent. The s ta t e  i s  s o c ie ty  p o l i t i c a l l y  o rg an ized , w hile  

th e  government i s  th e  agency th rough  which th e  s t a t e  makes i t s  w i l l  known. 

Government e x e rc is e s  th e  so v ere ig n ty  o f  th e  s t a t e ,  b u t  does n o t po ssess  i t .  

W illoughby say s , "The Government a s  a whole must be deemed t o  possess th e  

r i g h t  to  e x e rc is e  a l l  th e  powers o f  so v e re ig n ty . T his i s  so because th e  

S ta te  i s  deemed to  be w holly  o rgan ized  in  i t s  G overnm en t."^  Though th e  

so v e re ig n ty  o f th e  s t a t e  i s  l e g a l ly  u n lim ite d  excep t i n  th e  sense th a t  i t  

must exp ress  i t s  w i l l  th rough  law s, t h i s  does n o t mean th a t  government has 

u n lim ite d  le g a l  power. W illoughby says on t h i s ,  " . . .  th e  p a r t i c u la r  o r

gans o f a  Government may be o f  l im ite d  le g a l  competence because o f th e  r e 

s t r a i n t s  p laced  upon them by c o n s t i tu t io n a l  law , b u t th e  S ta te  i t s e l f ,  as  

th e  source o f  a l l  th e  law  which i t  re co g n ize s , i s ,  and must b e , i t s e l f  l e 

g a l ly  om nipotent."£2 S o v ere ign ty , W illoughby e x p la in s , a s  j u r i s t i c a l l y  

view ed, has no connec tion  w ith  m a te r ia l  o r  p h y s ic a l power, n o r does i t  mpan 

th a t  th e  S ta te  p o ssesses  u n lim ited  p h y s ic a l power. He s a y s , " . . .  th e  a t 

t r i b u t e  o f  omnicompetence which i s  a s c r ib e d  to  th e  so v ere ig n  S ta te  in  no 

way im p lie s  t h a t  th e  a c tu a l  power o f  th e  S ta te  has no l im i t s ,  o r  th a t  th o se  

who in flu en c e  o r c o n tro l th e  p o l ic ie s  o f th e  S ta te  may d is re g a rd  th e  o b l i 

g a tio n s  which e th ic a l  j u s t i c e  and r i g h t  im p o s e ." ^  However, i t  i s  to  be

5 l • W illoughby, The E th ic a l  B asis  o f  P o l i t i c a l  A u th o rity , p .  382.

52. Ib id .

5 3 . W illoughby, The Fundamental Concepts o f  P u b lic  law , p .  v i .
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noted th a t when the p o lit ic a l s c ie n t is t  re fers  to  th e s ta te  as having only  

a lim ited  competence, being bound to  observe certa in  moral law s, he i s  no 

longer speaking as an a n a ly tic a l ju r is t , but as an e th ic a l p o lit ic a l the

orist*

Willoughby sees sovereignty as an a ttr ib u te  o f the sm allest and the  

weakest o f s ta te s , ju st as i t  i s  o f the "m ightiest Empire*" He says:

I t  carries w ith  i t  no im plication  that there e x is ts  in  a S tate the a b il
i t y  a c tu a lly  to  enforce those expressions o f i t s  w il l  uhich, ex hypotheci,  
i t  has the ju r is t ic  competence to  u tter* For the Sovereign S tate knows no 
l im it , uhether te r r ito r ia l or personal, to  i t s  le g is la t iv e  au th ority , where*- 
a s , o f course, every S tate i s  in  fa c t lim ited  in  th e extent o f i t s  power 
not only by th e ex isten ce o f other S ta tes, but by th e temper and d isp o sitio n  
o f i t s  own subjects* At any one time a S ta te a c tu a lly  ex ercises through i t s  
governmen ta l organization on ly  those powers which i t  has seen f i t  to  drew 
to  it s e lf *  The residue belongs to  i t  on ly in  a p o ten tia l a sp ect, and a t  
any one tim e th e amount o f th is  power and th e manner in  which i t  i s ,  or may 
b e, a c tu a lly  exercised , depends, o f course, upon th e character and d isp o si
tio n  o f i t s  c it iz e n s ; th a t i s  to  say , upon th e ir  w illin g n ess to  submit to  
such exercise w ithout insurrection* As a m atter o f power, every government 
depends, as Hume long ago pointed ou t, upon public opinion, but th is  u l t i 
mate might o f th e people i s  not ju r is t ic  in  character except as i t  has re
ceived  formal recogn ition  in  law*'**

Sovereignty, then , i s  a ju r is t ic  concept, and th a t only* When th e a n a ly ti

c a l ju r is t  th eorizes on the nature o f the s ta te  he sees sovereignty as the  

e sse n tia l a ttr ib u te  o f th e sta te*  He sees i t  a s a unity* The fa c t that 

sovereignty can be exercised  through a v a r ie ty  o f governmental organs does 

not a lte r  the nature o f sovereignty as a unity* WLlleugiby says, "In every  

p o lit ic a l organization there must be one and only one source whence a l l  au

th o r ity  u ltim ately  sprin gs*" ^  And, as was sa id , sovereignty i s  unlim it

ed except th a t i t  most fin d  expression through, and only through, laws*

W illoughby, The E th ica l Basis o f P o lit ic a l A uthority, p . 383* 

$5* W illoughby, The Mature o f the S ta te , p . 19$.
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H th  th is  such o f the nature o f  sovereignty esta b lish ed , Willoughby 

then turns to  a consideration  o f i t s  location * Where, he asks, in  th e body 

p o lit ic  i s  the s itu s  o f th is  p articu lar a ttr ib u te  o f th e sta te?  By say  o f 

a general answer Willoughby sa y s, "By whomsoever, or whatever body • • • 

the w ill o f the S tate i s  expressed, and the law  created , there we have Sov

ereign ty  e x e r c i s e d * "56 in  another p lace he makes the observation that the  

sovereignty of the s ta te  i s  m anifested when laws are enacted which, "deter

mine what the various organs o f government sh a ll be le g a lly  competent to  

d o . "57 i t  would seam, th en , th at Willoughby lo ca tes sovereignty in  the law - 

making body o f the s ta te . On th is  he Bays fu rth er, " If we d istin gu ish  be

tween th e execu tive, J u d ic ia l, and le g is la t iv e  departments o f the S ta te , i t  

i s  in  th is  last-nam ed department that the exercise  o f Sovereignty r e s ts ."5® 

However, he cau tion s-th e reader a t th is  point that " leg isla tiv e "  must not 

be constued so narrowly as to  in d ica te only those agencies that make for

mal sta tu tory  enactments* He sayat

Insofar as the c h ie f execu tive o f the S tate has th e ordinance power, he 
may express the sovereign w ill  and therefore exercise  Sovereignty . .  . • 
Again, co n stitu tio n a l conventions, in so fa r  as th ey  have the d irect power 
o f creatin g co n stitu tio n a l law , exercise th is  sovereign power, f in a lly , 
in sofar as courts are th e  organs o f the S tate fo r  the creation  o f law, they  
express the w ill o f the S tate and hence exercise  Sovereignty.59

Furthermore, i f  one r e c a lls  W illoughby's statem ent th a t sovereignty i s  lo 

cated in  the law-making bodies and couples th a t statem ent w ith h is  d e fin i

tio n  o f "law" as being "those ru les of conduct th at courts of Ju stice  apply 

in  the exercise o f  th e ir  Ju risd iction s,"^ 0 one might conclude th a t he r e a l-

56* W illoughby, The Fundamen ta l Concepts o f Public law , p . 119*

57. Ib id * , p . 118. 

59. I b id ., p . 120.

58. Ib id . ,  p . 119. 

6 0 . I b id ., p . 1U3.
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ly locates sovereignty in the courts#
It must be remembered, however, that Iftlloughby distinguishes between 

the possession of sovereignty and the exercise of sovereignty. Furthermore, 
he insists that the exercise of sovereignty can be delegated, and indeed is 
delegated, by the state to its governmental organs.^1 It would seem that 
in the above statements Ulloughby is speaking of the exercise of sovereign
ty rather than the possession of sovereignty. It is the exercise of sover
eignty that rests with the law-making agencies. But even after saying all 
this one still does not know where sovereignty is located. Willoughby em
phatically denies that sovereignty resides in the people, for, regarding 
the people as a corporate body, two alternatives are possible, both of 
which are unacceptable. The first alternative is to regard the people as 
indluding every man, woman, and child— the educated as well as the uneduca
ted, the feeble minded as well as the intelligent— each of them being con
ceived of as possessing a right to participate in law making, "a result," 
he says, "so obviously absurd, from a practical point of view, that no po
litically organised body of individuals has ever attempted it; . . .
The second alternative is to regard the people as something less than the 
total number of citizens, or the "active citizens." Willoughby says:

If the step is once taken of conceding that a portion of the governed, 
less than the whole, nay arrogate to itself the legal right to act for the 
whole people and to claim obedience to its commands upon the part of those 
citizens who are excluded from this "active citizenship," there is no logi
cal limit to the process. Such a small portion of the whole citizen body 
may claim the zigit to act for the whole that, instead of being i*at is 
ordinarily known as democratic or popular in character, the Government be
comes highly aristocratic or oligarchic. It may even assume a monarchic

61. Ib id . ,  pp. 7U-75.

62. Ib id ., p. 107.
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form w ith  ex ten s iv e  d is c r e t io n a ry  powers v e s ted  i n  th e  r u l e r ,  p rov ided  on ly  
t h a t  i t  i s  understood  t h a t  t h i s  monarch r u le s  n o t by reaso n  o f any  in h e re n t 
p e rso n a l r i g h t  o f h is  own b u t a s  an agen t o f  th e  body o f a c t iv e  c i t i z e n s ,  
sm all o r la rg e  as t h a t  body may chance to  be.®3

R e c a p itu la tin g  W illoughby 's th o ugh ts  on th e  lo c a t io n  of so v e re ig n ty  i n  

th e  body p o l i t i c ,  one f in d s  t h a t  he sees  th e  s t a t e  a s  sov ere ig n  r a th e r  th an  

th e  government. However, th e  law-making agenc ies o f th e  government by v i r 

tu e  o f th e  d e le g a ta b i l i ty  o f  so v e re ig n ty  e x e rc ise  so v e re ig n ty , b u t do no t 

p o ssess  i t .  N e ith e r do th e  people p o ssess  so v e re ig n ty . T h is , in  e f f e c t ,  

lo c a te s  so v e re ig n ty  nowhere excep t vaguely  in  th e  s t a t e .  He d isag ree s  w ith  

A u stin  who lo c a te s  so v e re ig n ty  in  th e  K ings, Lords, and Commons i n  G reat 

B r i ta in ,  and in  th e  s t a t e  e le c to r a te  in  th e  U nited S ta te s .  On th e  l a t t e r  

A u stin  says:

I  b e lie v e  t h a t  th e  S ov ere ig n ty  o f each o f th e  S ta te s ,  and a ls o  of th e  
l a r g e r  S ta te  a r i s in g  from th e  fe d e ra l  u n io n , re s id e s  in  th e  S t a t e 's  govern
ment, n o t i t s  o rd in a ry  l e g i s l a t u r e ,  b u t th e  body o f  i t s  c i t i z e n s  which ap
p o in t  i t s  o rd in a ry  l e g i s l a tu r e ,  and which th e  union  a p a r t ,  i s  p ro p e rly  sov
e re ig n  th e r e in .

Commenting on this and Austin’s view that nCoiaaonsn in the British govern
ment does not mean the lower branch of Parliament but the electorate, Wil
loughby says:

The same c r i t i c i s m  i s  h e re  v a l id  t h a t  was a p p lie d  to  A u s t in 's  lo c a t io n  
o f  so v e re ig n ty  in  th e  E n g lish  e le c to r a te .  His d o c tr in e s  a r e  u n s a t i s f a c to r y ,  
n o t o n ly  to  th e  j u r i s t ,  b u t to  th o se  who, when th e y  speak o f so v e re ig n ty , 
r e f e r  to  th e  u lt im a te  fo rce  o f P u b lic  O pinion, f o r  th o se  who ta k e  t h i s  l a t 
t e r  view  make th e  e le c to r a te  b u t an organ o f  th e  whole body of c i t i z e n s ,  by 
whom i t  i s  in flu e n c e d  and i n  many ways c o n tro l le d .° 5

6 3 .  Ibid., p . 107.

• 61*. Quoted in  I b id . ,  p .  121*. This i s  from A u s t in 's  P rov ince  o f  J u ris
prudence Determ ined.

65 . Ibid., p . 121*.
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I t  i a  p robab ly  t r u e ,  i n  vienr o f  th e  above d is c u s s io n  o f th e  lo c a t io n  o f 

so v e re ig n ty , a s  one re c e n t  commentator p u t i t ,  t h a t  W illoughby i n  r e a l i t y  

gave up on th e  q u e s tio n  o f th e  s i t u s  o f sovereignty.® ®

I f  W illoughby i s  vague on th e  lo c a t io n  o f  so v e re ig n ty  ha i s  q u i te  c e r 

t a i n  t h a t  because th e  s t a t e  i s  so v ere ig n , and because so v e re ig n ty  i s  le g a l  

osmicompetence, th e  s t a t e  i s  th e  s o le  source o f  la ir  i n  a  " p o s i t iv e  o r  s t r i c t 

l y  j u r i s t i c  sense."® ^ The a n a ly t i c a l  j u r i s t ,  says W illoughby, i s  i n t e r e s t 

ed o n ly  in  p o s i t iv e  la ir .  law , a s  p o s i t iv e  law , i s  d e fin ed  a s  e x p re ss in g  

"a r u le  o f  human a c t io n ,  and in d ic a  lng  a  p r in c ip le  o f  conduct which s h a l l  

govern th e  a c tio n s  o f  men f o r  th e  a tta in m en t o f  c e r ta in  ends."®® I n  an

o th e r  p la ce  W illoughby d e fin e s  law  a s  "a  r u le  o r  p r in c ip le  f o r  th e  govern

ance o f human a c tio n ."® ?  But th e  a n a ly t ic a l  j u r i s t  i s  n o t concerned w ith  

th o se  " ru le s  o f  a c tio n "  th a t  a re  " ru le s  o f  m o ra li ty ,"  f o r  th e  a n a ly t ic a l  

j u r i s t ,  a s  such , i s  n o t concerned w ith  m o ra li ty . Thus, a s  has been  seen 

p re v io u s ly , W illoughby a cc e p ts  A u stin ’s  d e f in i t io n  o f law  a s  b e in g  p o s i t iv e  

law . W illoughby says th a t  th e  a n a ly t ic a l  j u r i s t  i s  concerned o n ly  w ith  

th o se  ru le s  "which a r e  is su e d  by  men who c la im  a  p o l i t i c a l  s u p e r io r i ty  over 

th o se  men whose a c t io n s  a re  t o  be c o n tro lle d  by  them ."7^ By " p o l i t i c a l  

s u p e r io r ity "  th e  a n a ly t ic a l  j u r i s t  means, i n  th e  f i n a l  a n a ly s is ,  p h y s ic a l 

power, f o r  th e  essen ce  o f  p o s i t iv e  law i s  s a n c tio n  and n o t i t s  m oral r ig h t 

ness o r  w rongness. To be s u re , W illoughby does says

66. Edward R. Lew is, op.  c i t . ,  p . 191.

67 . W illoughby, The Fundamental B as is  o f  P u b lic  Law, p .  129.

68 . W illoughby, The N ature o f  th e  S ta te ,  p .  161.

69 . W illoughby, The Fundamental Concepts o f  P u b lic  law , p .  129.

70. I b i d . ,  p .  130.
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■While fo rc e  i s  and alw ays most be an  in c id e n t o f S o v ere ig n ty , th e  h igh
e s t  id e a l  o f  s ta tesm an sh ip  i s  to  ren d e r th e  a c tu a l  e x e rc is e  o f  such fo rc e  
a s  seldom n ecessa ry  a s  p o s s ib le ,  and th e  e x te n t to  which t h i s  aim  i s  a t 
ta in e d  w i l l  depend la r g e ly  upon th e  degree i n  which S ta te  a c t io n  corresponds 
w ith  th e  d e s ir e s  o f P u b lic  O pinion o r th e  G eneral W ill •'ft-

But t h i s  e x e rc is e  o f th e  h ig h e s t id e a l  o f  s ta tesm an sh ip  i s  n o t som ething 

th a t  can l e g a l ly  be com pelled by th e  governed* L eg a lly , i t  i s  up to  th e  

o f f i c i a l  to  determ ine th e  e x te n t to  which he s h a l l  use  p h y s ic a l fo rc e  to  

compel obedience*

To th e  a n a ly t ic a l  j u r i s t  law  i s  n o t p o s i t iv e  law  u n t i l  i t  i s  accep ted  

by  th e  s t a t e  and enforced  by i t s  might* Law, th e n , i s  n o th in g  more nor 

l e s s  th a n  a  product o f  th e  w i l l  o f th e  s ta te *  W illoughby adm its t h a t  t h i s  

i s  perhaps th e  most d i f f i c u l t  o f  a l l  th e  a s s e r t io n s  o f a n a ly t ic a l  j u r i s 

prudence to  u n d e rs tan d . He a tte m p ts  to  make c le a r  t h i s  concept b y  say ing  

th a t  th e  a n a ly t ic a l  j u r i s t  i s  in te r e s t e d  o n ly  in  th a t  "law" th a t  th e  s t a t e  

is s u e s  in  th e  form o f  commands. He adm its th a t  th e  term  "law" has a  much 

b ro ad e r meaning to  th e  m etaphysic ian . To some law  mean3 th e  command o f 

God, and to  o th e rs  i t  may mean s o c ia l  custom . But th e s e ,  W illoughby p o in ts  

o u t, becomes law  in  th e  p o s i t iv e  sense on ly  when in c o rp o r ta te d  in to  th e  

body o f  th e  law  is su e d  by th e  s t a t e ,  and o n ly  then  become o f  i n t e r e s t  to  th e  

a n a ly t ic a l  ju r i s t*

Law has i t s  o r ig in  i n  th e  command o f th e  s t a t e .  The s t a t e  i s  th e  c re 

a to r  o f law . Those, l i k e  Locke, in  W illoughby’ s op in ion , who p o s i t  a  n a tu 

r a l  law  a s  b e in g  above th e  s t a t e  a re  n o t speaking o f p o s i t iv e  law  a t  a l l*  

G ranting a l l  t h a t  i s  claim ed by such p e rso n s, th e  on ly  r e s u l t ,  W illoughby 

h o ld s , i s  to  show th a t  a s  an  e th ic a l  p ro p o s it io n , th o se  in  p o sse ss io n  o f

71. I b i d . ,  p . 113.
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political power should be guided by certain fundamental and absolute prin
ciples of Justice and moral right when determining the positive laws which 
they cause to be enforced by the political authorities. Natural laws are 
moral only, and have no coercive force, says Willoughby. Indeed, should 
these natural laws be incorporated into the positive law by legislation or 
Judicial action they would no longer be natural laws, but positive ones.

Likewise the criticisms of the historical school of jurisprudence, led 
by Sir Henry Maine,come under Willoughby's fire. According to this 
school, law has its origin not in the conmand of the state, but in the cus
toms of the people. Formal statutes are able to secure recognition and en
forcement only in so far as they conform to this "spirit" of the people.
In answer to this criticism Willoughby asserts that the analytical jurist 
does not deny that custom is in a very large measure the source of law, 
but that customs do not become law, strictly speaking, until they are ac
cepted by the political authority. Willoughby asserts further that the 
historical evidences used by Maine are applicable solely to the question 
of the origin of principles embodied in the law— a question which the ana
lytical jurist does not find pertinent.

The final test to be applied in an inquiry as to what the laws of a 
given state are at a given time, Willoughby says, is to ascertain what laws 
the courts of the land are enforcing. On this he says, "If, in a given 
State, one wishes to determine concretely what are the laws of that State, 
it is certainly correct to say that they are the rules or principles which

72. Maine (1822-88) wrote Ancient Law (1861), Village ties
(1871), Dissertations on Early law and Custom (1883)» Popular Government 
(1885), but the work from which Willoughby draws here is his Early History 
of Institutions (1875)*
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th e  j u d ic i a l  t r ib u n a ls  o f  th e  S ta te  w i l l  a p p ly  i n  th e  cases  a d ju d ic a te d  by 

them,"73 Law to  th e  a n a ly t ic a l  j u r i s t ,  th e n  i s  " those  r u le s  o f  conduct 

th a t  c o u r ts  o f  ju s t i c e  a p p ly  in  th e  e x e rc ise  o f t h e i r  j u r i s d i c t i o n s . " ^  An 

e s s e n t ia l  elem ent in  th e  law , a s  th e  a n a ly t ic a l  j u r i s t  views i t ,  i s  sanc

t io n ,  o r  th e  "p e n a lty  o r  e v i l  th re a te n e d  to  be i n f l i c t e d  upon th o se  le g a l  

in f e r io r s  who f a i l  to  obey th e  commands o f  t h e i r  le g a l  su p e r io rs# "7%
The th eo r ie s  o f  the a n a ly t ic a l ju r is t s  have not gone unchallenged. In  

Willoughby* s day the a n a ly t ic a l p o s it io n  ‘was under attack  by Professor Leon 

Duguit of the U n iv ersity  o f  Bordeaux, Professor Hugo Krabbe o f  the Univer

s i t y  o f Leyden, and by Professor Harold J . Ia sk i, when he was w ritin g  in  

defense o f "pluralism ."

Duguit?6 a ttack s the p o s it io n  of the a n a ly t ic a l ju r is t s  on three  

fron ts: He denies th a t the s ta te  has a p erson a lity ; he ob jects  to  the con

cept o f  sovereignty; and he holds that law  i s  not the creation  o f the s ta te ,  

but rather th at law i s  above the sta te#  Central to  h is  p o l i t i c a l  theory i s  

h is  concept of " so c ia l so lid arity#"  S ocia l s o lid a r ity  i s ,  in  Duguit*s 

words—

73# W illoughby, The Fundamental Concepts o f  Public Law, P . 132.

7U# I b id . ,  p .  114-3#

75. I b id . ,  p .  11*6.

76. D u g u it 's  works in c lu d e : L1 £ t a t ,  tiro volum es, 1901, 1903; Les
T ransform ations du D ro it P u b lic ,  19^3; L e D ro i t  S o c ia l ,  e t  l e  D ro it InUIvi- 
d u e l,  e t  l a  T rans?onaa tion  de L* E ta t ,  "(2nd e d i t io n ) ,  1901; T ra i te  de D ro it 
C o n 3 titu tio n n e l,  f iv e  volumes ,~1921-25; Ifenuel de D ro it  C onstitu tionneT I 
(3 rd  e d i t io n ) ,  1918; and S ouvera lne te  e t  L ibertisT  1922. W illoughby u ses  
p r im a r i ly  D ugu it’ s  L ' E t a t ,  p o r tio n s  o f which have been t r a n s la te d  under th e  
E n g lish  t i t l e  o f  Mockm French Legal P h ilosophy which i s  volume VII o f  th e  
Modem Legal P h ilosophy S e r ie s .  W illoughby a ls o  u t i l i z e s  D ugu it’s "Objec
t i v e  Law," a  s e r i e s  o f fo u r  a r t i c l e s  in  th e  Columbia Law Review, XX, (1920- 
2 1 ), 87, and XXI, 17, 126, 21*2. '-------------------------------
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.  .  .  a  ru le  o f f a c t ,  a  r u le  which men p o ssess  n o t by  v i r tu e  o f any  h ig h e r  
p r in c ip le  w hatever— good, i n t e r e s t ,  o r  h ap p in ess-b u t by v i r tu e  and p e r 
fo rc e  o f f a c t s ,  because th e y  l iv e  i n  s o c ie ty  and can l iv e  on ly  in  so c ie ty #  
I n  a  sense i t  i s  th e  law  o f s o c ia l  l i f e .  This r u le  does n o t admonish th e  
in d iv id u a l 'Do t h i s  because i t  i s  good, because i t  i s  u s e f u l ,  because your 
happ iness  depends on i t * ;  i t  say s , "Do t h i s  because t h i s  i s . 11 I t  depends 
n o t on a  h ig h e r  p r in c ip le ,  b u t s o le ly  on r e a l i t y .  I t  came in to  b e in g  a s  
soon a s  men began to  l i v e  in  s o c ie ty , and i t  w i l l  e x i s t  a s  lo n g  a s  s o c ie ty  
co n tin u es  'unchangeable i n  i t s  b a s i s ,  v a r ia b le  in  i t s  a p p l ic a t io n .  I t  i s  
th e  law  o f th e  s o c ia l  man, because th e  f a c ts  a re  what th e y  a r e ,7 ?

T his s o c ia l  s o l id a r i t y  r e s u l t s  from th e  v e ry  n a tu re  o f man; i t  a r i s e s  bo th  

from  th e  s i m i l i a r i t y  o f  human needs and t h e i r  d iv e r s i ty .  The f i r s t  compels 

men to  l iv e  in  conmon, and th e  l a t t e r  compels co o p era tio n  i .  e . ,  ren d e rin g  

re c ip ro c a l  s e rv ic e s  and n e c e s s i ta t in g  th e  e x is te n c e  o f a  d iv is io n  o f  la b o r .  

The s t a t e  i s  no t a  p e r s o n a l i ty  bu t i s  r a th e r  " th e  group o f men who i n  f a c t  

in  a  s o c ie ty  a re  m a te r ia l ly  s tro n g e r  th an  th e  o th e r s ,"78 on law D uguit 

say s—

. . .  we th in k  th e  law  e x is t s  w ith o u t a so v e re ig n , and above th e  sov ere ig n  

. . . .  We f irm ly  b e lie v e  t h a t  th e re  i s  a  r u le  o f  law  above th e  in d iv id u a l  
and th e  S ta te ,  above th e  r u le r s  and th e  ru le d ; a  r u le  which i s  compulsory 
on th e  one and on th e  o th e r ; and we h o ld  t h a t  i f  th e re  i s  such a  th in g  as  
so v e re ig n ty  o f th e  S ta te ,  i t  i s  j u r i d i c a l l y  l im ite d  by t h i s  ru le  o f  law .
Law, i f  i t  i s  an y th in g , l im i t s  in d iv id u a l w i l l s ,  and th a t  which i s  term ed 
th e  w i l l  o f th e  S ta te  i s  a t  bottom  b u t th e  w i l l  o f  a  c e r ta in  number o f  in 
d iv id u a ls .  T his l im i ta t io n  o f th e  S ta te  i s  b o th  p o s i t iv e  and n e g a tiv e .
Some th in g s  th e  S ta te  i s  o b lig ed  to  do , o th e r  th in g s  i t  cannot do. To de
te rm ine  th e  p r in c ip le  o f  t h i s  double l im i ta t io n  i s  th e  p rov ince  o f le g a l  
sc ie n c e ; to  ex p re ss  i t  i n  words and to  p rov ide  i t  w ith  a  p r a c t i c a l  s a n c tio n  
i s  t h a t  o f le g a l  a r t , 79

The fo u n d a tio n  o f law  i s  th e  " fa c t"  o f  s o c ia l  s o l i d a r i t y .  S o c ia l s o l i d a r i t y  

i s  n o t a  goal t h a t  men s t r i v e  f o r  because i t  i s  m o ra lly  su p e r io r  to  o th e r

77. Quoted in  W illoughby, The Eth ic a l  B as is  o f  P o l i t i c a l  A u th o rity , 
p . 392, This i s  from  Duguit* s Modern French~Tegall~Thilosopfay, p , 2*51.

78. Quoted in  I b id . ,  p .  390.

79. W illoughby, The E th ic a l  B asis  o f  P o l i t i c a l  A u th o rity , pp . 391-92.
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go a ls  ,  b u t because th e y  cannot he lp  th em selves,  t h a t  i s , i t  i s  t h e i r  n a tu re  

to  do so j i t  i s  th e  "law  o f th e  s o c ia l  man." T his sounds v e ry  much l ik e  a 

p h y s ic a l  a n d /o r  b io lo g ic a l  law , b u t D uguit d en ies  t h i s  ho ld ing  i t  to  be a  

s o c ia l  law  w ith  a  purpose d ire c te d  t o  conscious b e in g s , whereas th e  l a t t e r  

a re  m erely  r e la t io n s  o f cause and effect.®*^ Laws, th e n , to  D ugu it, a re  

th o se  r u le s  o f  conduct which " a c tu a lly "  c o n tro l  men in  s o c ie ty . Laws a re  

b in d in g  no t because th e y  a re  commanded, no r because th e y  a re  e th ic a l ly  o r 

m o ra lly  r i g h t ,  b u t because th e y  a re  p sy c h o lo g ic a lly  n ecessa ry  to  o rgan ized  

l i f e ,  and th e re fo re  to  any m eaningful l i f e .  Men reco g n ize  the  n e c e s s i ty  

f o r  law because o f s e l f - i n t e r e s t  by e i t h e r  sen sin g  i t  i n s t in c t iv e ly  o r by 

le a rn in g  from  ex p erien ce .

W illoughby 's  c r i t i c i s m  of D u g u it 's  p o s i t io n  i s ,  in  s h o r t ,  t h a t  he mis

u n d ers tan d s th e  argum ents o f th e  a n a ly t ic a l  j u r i s t s .  D uguit, W illoughby 

s a y s , "expends h is  e n e rg ie s  in  t i l t i n g  a t  mere windmills."®-*- He says f u r 

t h e r ,  "W hatever value th e y  /D u g u it1 s th e o r i e s /  may have to  th e  s o c io lo g is t  

o r  to  th e  m o ra l is ts ,  th e y  have, in  th e  judgment o f  th e  w r i te r  o f  t h i s  v o l

ume, l i t t l e  w orth to  th e  a n a ly t ic a l  j u r i s t . " ^  More s p e c i f ic a l ly ,  W illough

by  a s s e r t s —

. . .  D uguit appears unab le  to  a p p re c ia te  th a t  th e  p re d ic a tio n  by th e  j u r i s t  
o f  le g a l  omniconpetence to  th e  sov ere ig n  S ta te  c a r r ie s  w ith  i t  no im p lic a 
t i o n  w hatever e i th e r  o f u n lim ited  a c tu a l  powers o f co erc io n  on th e  p a r t  o f  
th o se  who c o n tro l  th e  a c t i v i t i e s  o f th e  S ta te  o r  o f an e th ic a l  r ig h t  to  ex
e rc is e  an a r b i t r a r y  w i l l  a s  to  what commands s h a l l  be u t te r e d  by th e  S ta te .  
S im il ia r ly  he draws from  th e  a s c r ip t io n  o f  j u r i s t i c  p e r s o n a l i ty  t o  th e  S ta te  
th e  w holly  unw arranted conclusion  th a t  th e re b y  th e  S ta te  i s  c lo th e d  w ith  
m y s tic a l and  tra n sc e n d e n ta l a t t r i b u t e s .  B ut, m ost fundam ental o f a l l ,  i s

80 . I b id . ,  p .  393. 

83.• I b id . ,  p .  k0$. 
82. I b i d . ,  p .  UOU.
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his failure to appreciate the juristic quality of a positive law as deter
mined by its legislative or political source, and its ethical or utilitar
ian value as determined by its contents or specific provisions. Thus, one 
may grant all that Duguit has to say regarding Social Solidarity, and agree 
with him as to the conduct required of individuals, whether rulers or ruled 
in order that the claims of this Solidarity may be realized, and yet insist 
that only those rules of conduct should be termed laws, in a positive or an
alytical sense, which can be shown to express the will of some sovereign po
litical power, and which are at least promised enforcement by that power.°3

Another c r i t i c  o f  a n a ly t ic a l  ju risp ru d e n c e  whom W illoughby f e e ls  should  

be answered i s  P ro fe sso r  Hugo Krabbe.®^ Krabbe ag rees w ith  Duguit t h a t  law 

i s  above th e  s t a t e ,  and th a t  the  s ta t e  i s  no t a la w -c re a tin g  agency* He 

sees th e  s t a t e  as  "a  community o f persons u n if ie d  by th e  gen era l agreem ent 

o f i t s  members a s  to  th e  v a lu a tio n  o f p u b lic  and p r iv a te  i n t e r e s t s ,  and pos

s e s s in g  o rgan ized  in s t ru m e n ta l i t ie s  f o r  c la r i f y in g  and fo rm u la tin g  th e se  

common c o n v ic t io n s , and, when n ecessa ry , en fo rc in g  them."®5 To Krabbe th e  

source of law  i s  n o t th e  command o f th e  s t a t e ,  b u t r a th e r  a common convic

t io n  o f th e  r ig h tn e s s  o f th e  p r in c ip le s  embodied in  th e  law  h e ld  by th e  peo

p le .  On t h i s  Krabbe says, "Thus, no t th e  w i l l  o f th e  so v ere ig n  who e x is t s  

on ly  in  th e  im ag in a tio n , b u t th e  le g a l  co n v ic tio n  o f th e  p eo p le , len d s  b ind

in g  fo rc e  to  p o s i t iv e  lawj p o s i t iv e  law i s  v a l id ,  th e re fo re ,  on ly  by v ir tu e  

o f th e  f a c t  t h a t  i t  in c o rp o ra te s  p r in c ip le s  o f  r i g h t . "86 ^ s t a t u te  t h a t  i s  

n o t supported  by th e  co n v ic tio n  th a t  i t  i s  r ig h t  i s  n o t law , and i t  i s  th e

83. I b id . ,  p . 1*05.

81*. Krabbe1 s works a re  Die Lehre d e r R ec h tsso u v e ra n ita t,  1906, and 
~ Die Modeme S ta a ts id e e , 1919* The l a t t e r  was t r a n s la te d  by George H. Sabine 
and W alter J .  Shepard a s  The Modem Idea o f  th e  S ta te ,  1922.

85 . W illoughby, The E th ic a l  B asis o f  P o l i t i c a l  A u th o rity ,  p .  1*10.

86. Quoted i n  I b id . ,  p .  1*11. This i s  tak en  from Krabbe’s The Modem 
Id ea  o f th e  S ta te ,  p .  7 .
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su b s ta n tiv e  co n ten t o f th e  la ir  r a th e r  th a n  i t s  f o r a  th a t  i s  im p o rtan t. ' 

Krabbe does no t say  th a t  a  p e rso n  to  -whom a  command o f th e  s t a t e  i s  d i r e c t 

e d , and -which because o f  i t s  co n ten t i s  n o t a  law , i s  e n t i t l e d  o r  d u ty  

bound to  d isobey  i t j  b u t r a th e r  he in f e r s  th a t  th e  c o u rts  and th e  ex ecu tiv e  

would be j u s t i f i e d  in  n o t g iv in g  enforcem ent to  s ta tu te s  o r  commands, th a t  

a r e  n o t i n  acco rd  w ith  th e  popu lar co n v ic tio n s  o f  right#®® I t  i s  to  be no

t i c e d ,  however, t h a t  K rabbe’ s s tan d a rd  o f  r ig h tn e s s  i s  n o t one d ic ta te d  by 

adherence to  immutable s tan d a rd s  o f j u s t i c e ,  a s  f o r  example, n a tu r a l  law 

i n  i t s  t r a d i t i o n a l  meaning, b u t r a th e r ,  what a t  th e  tim e and p la c e  i s  con

s id e re d  r ig h t  and ju s t  by th e  p e o p le . Krabbe, th u s , lo c a te s  so v e re ig n ty  in  

th e  governed r a th e r  th an  i n  th e  monarch, o r th e  r u l e r s ,  o r  i n  th e  a b s t r a c t  

s t a t e .  Government e x i s t s  to  c a r ry  o u t th e  popu lar w ill#  But in d iv id u a ls  

d isag ree  a s  to  th e  r ig h tn e s s  o f law s, and when t h i s  happens th e  m a jo r ity  

shou ld  govern# The m in o rity  w i l l  have to  console them selves by reaso n in g  

th a t  w ithou t "a s in g le  ru le "  th e  community i s  im p o ssib le , and th e  purposes 

f o r  which i t  i s  e s ta b lis h e d  w il l  no t be  re a liz e d #  F urtherm ore , th e  f a c t  

t h a t  a  m a jo r ity  accep ts  a  ru le  in d ic a te s  th a t  i t  i s  o f a  h ig h e r v a lu e  than  

any  d is s e n t .

W illoughby sees  K rabbe’ s p o s i t io n  a s  e s s e n t ia l ly  th a t  o f th e  e t h i c i s t ,  

r a th e r  th an  th e  j u r i s t ,  and th a t  h is  " e s s e n t ia l  e r ro rs "  would seem to  be 

h is  f a i l u r e  to  d is t in g u is h  betw een th e  m o ra l is t ’s  concep tion  o f  law  and th e  

j u r i s t ’ s concep tion  o f law . When th e  j u r i s t  examines p o s i t iv e  law , W il

loughby say s , he i s  n o t concerned w ith  th e  s u b s ta n tiv e  c o n te n t, and th e r e -

87# W illoughby, "The J u r i s t i c  T heories o f K rabbe," The American P o li
t i c a l  Science Review, XX (1926), 519,

88. W illoughby, The E th ic a l  B asis  o f  P o l i t i c a l  A u th o rity , pp . Ijl2 -13 .
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f o r e ,  makes no in q u iry  a s  to  i t s  m oral r ig h tn e s s  o r  w rongness. The J u r i s t ,  

says W illoughby, i s  n o t an  e t h i c i s t  in  d is g u is e , i n  t h a t  he seeks to  s e t  

up h is  own c o n v ic tio n s  a s  a  s u b s t i tu te  f o r  t h a t  o f  th e  m o r a l i s t . ® 9  Nor does 

th e  J u r i s t  seek to  avo id  th e  e th ic a l  problem in v o lv ed  i n  th e  in q u iry  in to  

th e  law . He says:

The J u r i s t  does no t c laim  th a t  h is  d o c tr in e  o f  l e g a l i t y  i s  an a l t e r n a 
t iv e  to  t h a t  o f  th e  m o ra lis t;  i t  has a w holly  d i f f e r e n t  purpose, and , th e r e 
fo re^  i t  i s  n o t an  a ttem p t to  av o id  th e  problem  a s  to  th e  e th ic a l  J u s t i f i 
c a t io n  o f law  i n  g en era l o r o f  s p e c ia l  laws in  p a r t i c u l a r .  I t  sim ply le av e s  
th a t  q u e s tio n  unconsidered , and , a cc o rd in g ly , one which th e  m o ra lis t  may 
f r e e ly  so lve  a s  seems to  him r i g h t . 90

Another c r i t i c  of th e  p o s i t io n  ta k en  by  th e  a n a ly t ic a l  J u r i s t ,  acco rd 

in g  to  W illoughby, i s  P ro fe sso r  H arold J .  La s k i .  91 La sk i d en ies  th e  s t a t e  

a  monopoly o f le g a l  a u th o r i ty ,  b u t u n lik e  D ugu it, does n o t deny a r e a l  p e r

s o n a l i ty  to  th e  s t a t e ,  though he does m ain ta in  t h a t  o th e r  groups and a s s o c i 

a t io n s ,  such a s  tra d e  u n io n s , ch u rches, em ployer’ s a s s o c ia t io n s ,  p ro fe s s io n 

a l  o rg a n iz a tio n s , and th e  l i k e ,  a ls o  have r e a l  p e r s o n a l i t i e s .  He d e fin e s  

th e  m o n is tic  th e o ry  of so v e re ig n ty  a s  be ing  "a l e g a l ly  d e te rm in a te  s u p e r i

o r  whose w i l l  i s  c e r ta in  o f  a c c e p ta n c e ,"92 and proceeds to  c r i t i c i z e  th e  

th e o ry  as  th u s  d e f in e d . He f a i l s  to  f in d  t h i s  so v e re ig n ty  i n  e x is te n c e  any

where in  th e  w orld , say in g , "The w i l l  o f  th e  S ta te  o b ta in s  pre-em inence over

89 . I b id . ,  p .  U26.

90. I b id .

91 . W illoughby c i t e s  two o f  L a sk i’ s e a r l i e r  w orks, The Problem o f  Sov
e re ig n ty ,  1917, and. h is  A u th o rity  i n  th e  Modern S ta te ,  19197 In  th e se  w orks, 
i n  c o n tr a s t  to  l a t e r  w r i t in g s , La s k i advances a  p l u r a l i s t i c  th e o ry  o f th e

92. Quoted i n  The E th ic a l  B as is  o f  P o l i t i c a l  A u th o rity , p . U32, from 
L ask i’s  Problem o f S o v ere ign ty , p .  12.
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th e  -w ill3 o f  o th e r  groups e x a c tly  to  th e  p o in t th a t  i t  i s  in te r p r e te d  w ith  

s u f f i c i e n t  wisdom to  o b ta in  g en e ra l accep tan ce , and no f u r t h e r . "93 He con

t in u e s :

There i s  no s a n c tio n  f o r  law  o th e r  th an  th e  consent o f th e  human mind 
• .  • • We have o n ly  to  look  a t  th e  r e a l i t i e s  o f s o c ia l  e x is ten c e  to  see 
q u ite  c l e a r ly  t h a t  th e  S ta te  does n o t en joy  any n ecessa ry  preeminence f o r  
i t s  demands. That must depend e n t i r e ly  upon th e  n a tu re  o f  th e  demand i t  
makes. I  s h a l l  f in d  a g a in  and a g a in  th a t  my a l le g ia n c e  i s  d iv id ed  between 
the  d i f f e r e n t  groups to  w hich I  belong.9U

In  P ro fe sso r  L a sk i’ s rev iew  o f W illoughby’ s The Fundamental Concepts c f  

P ub lic  Law he d i r e c t s  f iv e  c r i t ic is m s  a t  th e  a n a ly t ic a l  approach to  th e  

s t a t e :  H is to r ic a l ly ,  he say s , th e  approach i s  s t r i c t l y  d a te d . I t  can c la im

no v a l i d i t y  w ith  re fe re n c e  to  th e  Middle Ages, and , he p o in ts  o u t, " I t  i s  

a ls o  p robab le  t h a t  a s  th e  n a t io n - s ta te  ceases  to  be th e  u ltim a te  u n i t  o f 

s o c ia l  o rg a n iz a tio n  i t  w i l l  cease  to  have contem porary a p p l i c a b i l i ty .  I s  i t  

w orthw hile to  make a  p a ss in g  s e t  o f c o n d itio n s  th e  b a s is  o f a  tim e le ss  and 

u n iv e rs a l  system  o f  j u r i s p r u d e n c e ? "  95 Secondly, La s k i  observes t h a t ,  p rac 

t i c a l l y  sp eak in g , th e re  a re  many s t a t e s  i n  th e  w orld  t h a t  a r e  going concerns 

th a t  would cease  to  be s t a t e s  i f  W illoughby’ s d e f in i t io n s  were th e  c r i t e r i a .  

T h ird ly , th e  a n a ly t i c a l  j u r i s t ’s  th e o ry  i s  no t r e a l i s t i c  because i t  i s  to o  

f a r  removed from p r a c t i c a l  l i f e .  He s a y s , " I s  i t  n o t b e t t e r  f ra n k ly  to  ad

m it t h a t ,  on th e  c o n tra ry , a  s c i e n t i f i c  ju r isp ru d e n c e  m ust, i f  i t  i s  to  be 

t r u l y  s c i e n t i f i c ,  be w r i t te n  i n  term s o f  th e  t o t a l  s o c ia l  environm ent i t

93 . Quoted in  I b id . ,  p .  U32.

9k • Quoted in  I b id .

95 . H arold J .  La s k i ,  "Review o f W illoughby 's  The Fundamental Concepts
o f  P u b lic  Law," P o l i t i c a l  Science Q u a rte r ly , XL (1925), &19.
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■will encounter?" F o u r th ly , Laski says t h a t  W illoughby dep riv es  ju r i s p ru 

dence o f  any c o n ta c t w ith  l i f e ,  f o r  he reduces ju risp ru d en ce  to  a  "mere 

ana tony" w hereas i t  shou ld  be a  "physiology" to  be c r e a t iv e .  F in a l ly ,

LaskL p o in ts  ou t th a t  though W illoughby d en ies  th a t  th e  a n a ly t ic a l  j u r i s t ’ s 

th e o ry  o f so v e re ig n ty  a s s ig n s  to  th e  s t a t e  any m oral preem inence, i t  r e s u l t s  

i n  th e  " t a c i t  assum ption o f m oral s u p e r io r i ty ." 97

W illoughby1 s c h ie f  c r i t i c i s m  of L aski i s  th a t  he does n o t u n d erstand  

th e  a n a ly t ic a l  j u r i s t ’ s  concep tion  o f  so v e re ig n ty . No a n a ly t ic a l  j u r i s t ,  

in c lu d in g  A u stin , says W illoughby, p o s i ts  " c e r ta in ty  o f accep tance" a s  a 

n ecessa ry  in g re d ie n t o f  so v e re ig n ty . S ta r t in g  w ith  t h i s  d e f in i t io n ,  Wil

loughby sa y s , i t  i s  easy  to  see why L aski cou ld  f in d  th a t  in  no s t a t e  does 

so v e re ig n ty  r e a l l y  e x i s t . 98 The s t a t e ,  says W illoughby, i s  on ly  l e g a l ly  

omnicompetent; i t  i s  n o t m ora lly  o r  p r a c t i c a l l y  so . Legal competence i s  

n o t p h y s ic a l power. W illoughby concludes t h a t  L ask i, l i k e  D uguit and Krabbe, 

does n o t co n sid e r so v e re ig n ty  and  law  j u r i s t i c a l l y ,  b u t from an  e th ic a l  

p o in t o f  view , a  p o s i t io n  th a t  th e  a n a ly t ic a l  j u r i s t ,  f o r  th e  purposes o f 

j u r i s t i c  in q u i r ie s ,  a t  l e a s t ,  re fu s e s  t o  ta k e .

I t  i s  p ro b ab ly  t r u e  t h a t  modern a n a ly t ic a l  ju risp ru d en ce  looks p h ilo 

s o p h ic a l ly  to  Hobbes f o r  in s p i r a t io n ,  f o r  he tho u g h t o f law a s  som ething 

commanded and o f  so v e re ig n ty  a s  l e g a l ly  a b s o lu te .  I t  was, however, A u stin  

who i s  p r im a r i ly  re sp o n s ib le  f o r  th e  sy s te n d z a tio n  o f a n a ly t ic a l  thought on 

law . He conceived  o f law as  a command o f  a  p o l i t i c a l  su p e r io r  to  a  p o l i t i —

96.

97.

98.

I b id . ,  p .  620.

I b id .

W illoughby, The E th ic a l B asis o f  P o l i t i c a l  A u th o rity , p .  1*32.
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c a l  in fe r io r*  He s a id , "Every p o s i t iv e  law , o r every  law  sim ply and s t r i c t -  

l y  so c a l le d ,  i s  s e t  by a  so v ere ig n  p e rso n , o r a  so v ere ig n  body o f  p e rso n s , 

to  a  member o r  members o f  th e  independent p o l i t i c a l  s o c ie ty  w herein  th a t  

person  o r  body i s  sovereign  o r  su p re m e ," ^  F a r th e r  on he say s:

I f  a  d e term in a te  human s u p e r io r ,  n o t i n  a  h a b i t  o f  obedience to  a  l ik e  
s u p e r io r , re c e iv e  h a b itu a l obedience from th e  b u lk  o f a  g iven  s o c ie ty ,  t h a t  
de term ina te  s u p e r io r  i s  so v ere ig n  in  t h a t  s o c ie ty , and th e  s o c ie ty  ( in c lu d 
in g  th e  su p e r io r)  i s  a  s o c ie ty  p o l i t i c a l  and independen t.100

W illoughby sees law  a s  th e  command of th e  s t a t e ,  and so v e re ig n ty  a s  le g a l  

om nipotence. Both A ustin  and W illoughby a s s e r t  t h a t  so v e re ig n ty  cannot be 

l im ite d  le g a l ly ,  b u t a ls o  a s s e r t  q u ite  v ig o ro u s ly  t h a t  th e y  a re  n o t speak

in g  o f p h y s ic a l power when th e y  use  th e  term  so v e re ig n ty . Both a r e  con

cerned  on ly  w ith  th e  law th a t  i s ,  th e  law  a s  enacted  by a  perso n  o r a  body 

of persons l e g a l ly  com petent to  do so . In  t h i s  r e s p e c t  bo th  A u stin  and 

W illoughby s tan d  i n  th e  l i n e  o f th e  S o p h is ts , th e  C ynics, Hobbes, and o th e rs  

who see law  a s  command o r  w i l l .  Opposed to  t h i s  s ta n d  S o c ra te s , C icero , 

Suarez, and Locke, who see  law  a s  d e riv ed  from re a so n . Only th o se  commands 

th a t  a re  in  acco rd  w ith  re a so n  a re  to  be d i gn ifie d  by th e  term  "law ,"

These two t r a d i t i o n a l  ways o f look ing  a t  law , a s  convention  o r  a s  n a tu re , 

a re  a p p a re n tly  to  be found i n  any  e r a ,  th e  n in e te en th  and  e a r ly  tw e n tie th  

c e n tu r ie s  n o t excepted.^®-*-

A pparently  what W illoughby sought i n  h is  l e g a l i s t i c  th e o r iz in g  was an

99• John A u stin , The Province o f  Ju risp ru d en ce  Detemri wed, p .  193,

100. I b id . ,  p . 19lt.

101, Roscoe Pound, "American J u r i s t i c  T h ink ing ," i n  A C entury o f  
S o c ia l Thought,  Durham, 1939, pp . 11*3-72. ~
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i n t e r n a l ly  c o n s is te n t ,  s c i e n t i f i c a l l y  s e l f - s u f f i c i e n t  body o f though t on 

th e  l e g a l  o rd e r , and i f  one a c c e p ts  h is  prem ises h i s  system  h o ld s  up r e 

m arkably n e l l  a s  a  lo g ic a l  system* I t  was h is  p rem ises , however, t h a t  were 

most open to  a t t a c k ,  and th e y  d id  n o t su rv iv e  th e  a t ta c k s  o f  th e  j u r i s t s  o f  

th e  p o s t World fla r I  e r a .
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Chapter VU

WILLOUGHBY AS AN INTERPRETER OF THE AMERICAN CONSTITUTIONAL SYSTEM

r

Of a l l  th e  b ranches o f  p o l i t i c a l  sc ien ce  to  which W illoughby made s ig 

n i f i c a n t  c o n tr ib u t io n s ,  and th e re  were many, h i s  w r it in g s  i n  th e  f i e l d  o f 

c o n s t i tu t io n a l  law  a re  undoubtedly  th e  most o u ts tand ing*  T h is i s  th e  opin

io n  o f  many o f h i s  s tu d e n ts  and c o lle a g u e s , and i s  th e  co n c lusion  one 

reach es  a f t e r  an  exam ination  o f  a l l  h is  w orks. He has been c a l le d  th e  suc

c e s s o r  to  Kent and S to ry  a s  a  commentator on th e  U nited  S ta te s  C o n s ti tu tio n , 

and he w i l l  p ro b ab ly  be remembered most f o r  h i s  work in  t h i s  f ie ld *  His in 

t e r e s t  i n  c o n s t i tu t io n a l  law  i s  contemporaneous w ith  h is  p ro fe s s io n a l caree r*  

H is f i r s t  work i n  t h i s  f i e l d  was h is  d o c to ra l d i s s e r t a t i o n ,  The Supreme 

C ourt o f th e  U nited  S ta te s , p u b l i s h e d  i n  1890, and i n  I 90I4. th e re  appeared

1 . The f u l l  t i t l e  i s  The Supreme Court o f  th e  U nited  S ta te s ;  I t s  H is
to r y  and In f lu e n c e  on Our C o n s ti tu tio n a l System* I t  was p u b lish ed  i n  1B96 
a s  e x tra  volume VII o f The Johns Hopkins U n iv e rs ity  S tu d ie s  i n  H is to r ic a l  
and P o l i t i c a l  Science*
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h is  The jmA-H.nan C o n s ti tu tio n a l System ,2 I n  1910 th e re  nas p u b lish ed  h is  

The C o n s ti tu tio n a l la ir  o f  th e  U nited S ta te s ,  a  two-*volume comnentary -which 

was re v is e d  and en larg ed  to  th re e  volumes a s  th e  second e d i t io n  i n  1929*

In  1930 he p u b lish ed  th e  P r in c ip le s  o f  th e  C o n s ti tu t io n a l  Law o f th e  U nited 

S ta te s . 3 His The C o n s ti tu tio n a l Law o f th e  U nited  S ta te s ,  p a r t i c u la r ly  th e  

second e d i t io n ,  i s  undoubtedly  h is  magnum opus.

W illoughby co n sid e red  c o n s t i tu t io n a l  law  to  be one o f th e  more impor

t a n t  d iv is io n s  o f  p o l i t i c a l  s c ie n c e . In  a d d it io n  to  h is  voluminous -w riting 

on th e  su b je c t he p e r io d ic a l ly  ta u g h t c o n s t i tu t io n a l  law  a t  Johns Hopkins.^ 

He sees  c o n s t i tu t io n a l  law  a s  p a r t  o f th e  b ro ad e r f i e l d  o f  p u b lic  law , which 

in c lu d e s , i n  a d d i t io n  to  c o n s t i tu t io n a l  law , a d m in is tra tiv e  law  and i n t e r 

n a t io n a l  law . " In  th e  b ro a d e s t sense o f  th e  te rm ,"  he say s , "ev e ry  p o l i t i 

c a l l y  o rgan ized  s o c ie ty  p o sse sse s  a  c o n s t i tu t io n ." £ In  t h i s  broad  sense 

W illoughby d e fin e s  c o n s t i tu t io n a l  law  a s  "a body o f ru le s  o r  p r in c ip le s  

which determ ine th e  form o f government which s h a l l  e x i s t ,  and a l l o t  to  i t s  

v a rio u s  departm ents o r  o f f i c i a l s  t h e i r  re s p e c tiv e  pow ers."^  In  a n o th e r 

p lace  he g ives a  somewhat d i f f e r e n t  d e f in i t io n ,  say in g , c o n s t i tu t io n a l  laws

2 . T his work i s  th e  f i r s t  o f e ig h t volumes in  The American S ta te  S er
i e s ,  e d i te d  by W illoughby, and p u b lish ed  by  th e  C entury Company, 190li.

3 .  This i s  e s s e n t i a l ly  a co n d ensa tion  o f h is  l a r g e r  work on th e  U nited 
S ta te s  C o n s ti tu tio n .

lu  1898-99, 1900-01, 1903-0U, 1906-07, 1907-08, 1909-10, 1910-11, 
1 9 U -1 2 , 1913-H ;, 1911H15, 1915-16, 1927-28. In  a d d i t io n  he ta u g h t American 
c o n s t i tu t io n a l  th e o ry  in  1919-20, and com parative c o n s t i tu t io n a l  law  in  
1897-98. D uring and a f t e r  th e  War, P re s id e n t Goodnow o ffe re d  th e  U. S . 
c o n s t i tu t io n a l  law  course  w ith  th e  ex cep tio n  o f 1927-28.

5 . W illoughby, P r in c ip le s  o f th e  C o n s ti tu t io n a l  Law o f th e  U nited 
S ta te s ,  New Tork, 1936, p .  9 .

6 . I b id .
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a re  " those  laws which r e l a t e  d i r e c t ly  to  th e  form o f government t h a t  i s  to  

e x i s t ,  and to  th e  a llo tm e n t o f powers t o ,  and th e  im p o s itio n  o f l im i ta t io n s  

•upon, th e  s e v e ra l governm ental organs and fu n c t io n a r ie s *"? R e fe rrin g  to  

h is  f i r s t  d e f in i t io n  he co n tin u e s , "when th ese  r u le s  a re  f a i r l y  d e f in i t e ,  

a re  recognized  by th o se  i n  a u th o r i ty  a s  c o n tro l l in g ,  and a r e  supported  by  a  

p u b lic  op in ion  s u f f ic ie n t  i n  fo rc e  to  o f f e r  a  co n s id e rab le  guaran tee t h a t  

th e y  w i l l  be obeyed, th e  S ta te  i s  s a id  to  have a  c o n s t i tu t io n a l  governm ent."8 

Most modern s t a t e s ,  W illoughby p o in ts  o u t, have reduced  such ru le s  to  

w r i t in g  so th a t  th ey  may be b e t t e r  and more e x a c tly  known. However, to  q u a l

i f y  a s  a  c o n s t i tu t io n  th e se  ru le s  need no t be w r i t te n ,  a s  i s  c l e a r ly  demon

s t r a te d  by G reat B r i t a in 's  C o n s ti tu tio n . Furtherm ore, he sa y s , th e  e x is ten c e  

o f a  w r it te n  c o n s t i tu t io n  does n o t p rec lu d e  th e  growth a lo n g -s id e  i t  o f 

bod ies o f u n w ritten  c o n s t i tu t io n a l  law , f o r  "however com prehensive th e se  

fundam ental documents may b e , th e re  in e v ita b ly  grows up a  c o n s id e ra b le  body 

o f u n w ritten  c o n s t i tu t io n a l  p ra c t ic e s  a s  f ix e d  and , f o r  a l l  p r a c t i c a l  pu r

po ses , a s  o b lig a to ry  a s  th ose  p rov ided  f o r  in  th e  w r i t te n  in s tru m e n ts .11̂

For th e  purposes o f  p o l i t i c a l  th e o ry , W illoughby say s , t h i s  broad d e f

i n i t i o n  o f c o n s t i tu t io n a l  law  i s  s u f f i c i e n t ,  b u t ncifcso f o r  th e  j u r i s t  who 

in te r p r e ts  American c o n s t i tu t io n a l  law . In  th e  U nited S ta te s  th e  c o u rts  a re  

g iven  th e  ta s k  o f f i n a l l y  in te r p r e t in g  w r it te n  c o n s t i tu t io n s ,  and t h i s ,  he 

sa y s , "o b lig e s  them, in  cases  o f c o n f l i c t  between th e se  w r i t t e n  c o n s t i tu -

7 . W illoughby, The Fundamental Concepts o f  P ublic  Law,  p .  81*. No s ig 
n if ic a n c e  can be g iven  here to  th e  f a c t  t h a t  tE e second d e f in i t io n  in s e r t s  
th e  concept o f l im i ta t io n s  imposed by a  c o n s t i tu t io n ,  f o r ,  a s  eh a l l  be 
shown, in  e i th e r  case  W illoughby views a  c o n s t i tu t io n  a s  l im i t in g  government 
b u t n o t th e  s t a t e .

8 . W illoughby, P r in c ip le s  o f  C o n s ti tu tio n a l Law, p . 9 .

9* I b id . ,  p . 10.
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t i o n a l  p ro v is io n s  and o rd in a ry  s ta tu to r y  law s, to  g ive precedence t o  th e  

form er."^®  T h ere fo re , he p o in ts  o u t ,  "under t h i s  system  c o n s t i tu t io n a l  

law  must be s a id  to  embrace a l l  law  t h a t ,  i r r e s p e c t iv e  o f  i t s  su b stan ce , i s  

co n ta in ed  w ith in  th e  fo u r  co rn e rs  o f w r i t te n  in s tru m en ts  of government de

nom inated C o n s t i tu t io n s ." ^ -  He e x p la in s :

Here th e se  c o n s t i tu t io n s  w holly  devoted to  th e  c re a t io n  o f  governm ental 
m achinery and th e  a llo tm e n t o f  powers to  i t s  c o n s ti tu e n t  p a r t s ,  th e  law  em
b raced  w ith in  t h i s  form al d e f in i t io n  would s u b s ta n t ia l ly  co incide  w ith  th a t  
in c lu d ed  w ith in  th e  d e f in i t io n  s ta t e d  above a s  s a t i s f a c to r y  to  th e  p o l i t i 
c a l  t h e o r i s t .  B u t, i n  f a c t ,  many o f our S ta te  C o n s ti tu tio n s  go f a r  beyond 
t h i s  and in c lu d e  p ro v is io n s  w hich, viewed w ith  reg a rd  to  th e  m a tte rs  to  
which th e y  r e l a t e ,  p ro p e rly  belong  w ith in  th e  f i e l d  o f p r iv a te  law .

Furtherm ore, he p o in ts  o u t ,  one cannot d is t in g u is h  between c o n s t i tu 

t io n a l  and s ta tu to r y  law  by  r e f e r r in g  to  th e  form er a s  b e in g  le g a l ly  supe

r i o r  to  th e  l a t t e r .  He e x p la in s  t h i s  by say ing :

Because our c o n s t i tu t io n s  s e t  l im i t s  to  th e  le g a l  powers o f  our l e g i s l a 
tu r e s ,  law s enac ted  by  them tra n sce n d in g  such l im i t s  a re  n o t recogn ized  by 
th e  c o u rts  a s  v a l id .  B u t, when so do ing , th e  c o u rts  do n o t th e reb y  d e c la re  
th a t  th e re  has been a  c o n f l i c t  between two laws o f  d i f f e r in g  degrees o f  l e 
g a l fo rc e , th e  low er hav ing  to  g ive way to  the  h ig h e r . That which th e y  do 
i s  sim ply to  say  th a t  th e  s ta tu te s  in  q u e s tio n , though enac ted  i n  th e  u su a l 
form , a re  n o t laws a t  a l l ,  and n ever were law s, because t h e i r  s u b je c t mat
t e r  d id  n o t l i e  w ith in  th e  le g a l  competence o f th e  l e g i s l a tu r e  e n ac tin g  
them.™

As W illoughby’ s concept o f  th e  domain o f c o n s t i tu t io n a l  law  d e riv e s  

from h is  th e o r ie s  o f  th e  s o c ie ty , s t a t e ,  and government, i t  would do w e ll 

to  rev iew  b r i e f ly  some o f th e  main te n e ts  o f  th e se  th e o r ie s .  Sum narizing

10. I b id .

11. I b id . ,  pp . 10-11 .

12 . I b id . ,  p .  11 .

13 . W illoughby, The Fundamental Concepts o f  P ub lic  law , pp . 85-86 .
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them h im se lf , he say s :

An ag g reg a te  o f  men l iv in g  to g e th e r  i n  a  s in g le  community, and u n i te d  by  
m utual i n t e r e s t s  and r e la t io n s h ip s ,  we term  a  so cie ty *  When th e re  i s  c re 
a te d  a  supreme a u th o r i ty  to  which a l l  th e  in d iv id u a ls  o f t h i s  s o c ie ty  y ie ld  
a  g en e ra l obed ience , a  S ta te  i s  s a id  to  e x is t*  The s o c ia l  body becomes, i n  
o th e r  w ords, a  body p o l i t ic *  The in s t r u m e n ta l i t ie s  th ro u g h  which t h i s  su
p e r io r  a u th o r i ty  fo rm u la tes  i t s  w i l l  and sec u re s  i t s  enforcem ent i s  term ed 
a  government; th e  cosm&nds i t  is s u e s  a r e  d esig n a ted  law s; th e  persons th a t  
a d m in is te r  them , p u b lic  o f f i c i a l s ,  o r ,  c o l le c t iv e ly ,  a  M ag istracy ; th e  whole 
body o f  in d iv id u a ls ,  viewed a s  a  p o l i t i c a l  u n i t ,  i s  c a l le d  a  People; and 
f i n a l l y ,  th e  ag g reg a te  o f  ru le s  o r  maxims, w hether w r i t t e n  o r  u n w ritte n , th a t  
d e fin e  th e  scope and f i x  th e  manner o f  e x e rc is e  o f th e  powers o f th e  S ta te ,  
i s  known a s  th e  C o n stitu tio n *  The S ta te  i t s e l f ,  th e n , i s  n e i th e r  th e  Peo
p le ,  th e  Government, th e  M ag istracy , n o r th e  C o n s ti tu tio n . Nor i s  i t ,  i n 
deed , th e  t e r r i t o r y  o v er which i t s  a u th o r i ty  extends* I t  i s  th e  g iv en  com
m unity p f  in d iv id u a ls  viewed i n  a  c e r t a in  a sp e c t—namely, a s  a p o l i t i c a l  
unity*-1̂

The one d is t in g u is h in g  fe a tu re  o f th e  s t a t e ,  acco rd ing  to  W illoughby, i s  i t s  

p o sse ss io n  o f so v e re ig n ty , o r  th e  "com plete freedom from th e  le g a l  c o n tro l 

o f  any  o th e r  power w hatsoever,"  and th e  "ab so lu te  and e x c lu s iv e  c o n tro l  over 

th e  l e g a l  r ig h t s  and o b lig a tio n s  o f  i t s  c i t i z e n s . H e  s t a t e s  f u r th e r ,

"The S ta te  i s  th u s  supreme n o t o n ly  a s  g iv in g  th e  u lt im a te  v a l i d i t y  to  a l l  

law s, b u t a s  i t s e l f  de term in ing  th e  scope o f i t s  own le g a l  powers and th e  

manner o f  t h e i r  e x e r c is e * " ^  He e la b o ra te s  fu r th e r :

I n  ev ery  p o l i t i c a l l y  o rgan ized  community t h a t  I s  e n t i t l e d  to  be term ed a  
S ta te ,  th e re  must e x i s t ,  th e n , a n  a u th o r i ty  to  which, from  th e  le g a l  s tan d 
p o in t ,  a l l  i n t e r e s t s  a r e  p o te n t i a l ly  su b jec t*  In  th e  e n t i r e  body o f  laws 
o f a  S ta te  a re  summed up th e  power o f  t h a t  s t a t e  a s  a c tu a l ly  e x e rc is e d . I n  
th e  c o n s t i tu t io n a l  law s a re  d e c la re d  th e  powers le g a l ly  e x e rc is a b le  by  th e  
o rd in a ry  governm ental o rgans. Thus a t  any one tim e th e  domain o f  th e  le g a l  
and  p o l i t i c a l  l i b e r t i e s  of th e  in d iv id u a l  i s  s in g ly  t h a t  which n e i th e r  pub-

" lli. W illoughby, The Americ a n  C o n s ti tu t io n a l  System, New York, 190li. 
PP. 3-li*

15* I b i d . ,  p .  U*

16. I b id * The u n d e rsco rin g  i s  W illo u g h b y 's ,
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l i e  o f f i c i a l s  no r p r iv a te  persons may l e g a l ly  e n te r .  From p o s s ib le  c o n tro l 
by th e  S ta te ,  however, th rough  th e  enactm ent o f  new c o n s t i tu t io n a l  o r  s t a t 
u to ry  law s, th e se  l i b e r t i e s  a r e  no t and cannot be r e m o v e d .-*-7

By v i r tu e  o f th e  f a c t  t h a t  W illoughby d is t in g u is h e s  between " S ta te "  

and "Government" th e re  i s  l i t t l e  doubt t h a t  he v iew s government, b u t n o t 

th e  s t a t e ,  a s  th e  c re a tu re  o f a  c o n s t i tu t io n .  The c o n s t i tu t io n  p la c e s  lim 

i t s  on th e  powers o f  government, bu t does no t p la ce  l im i t s  on th e  w i l l  o f  

th e  s t a t e  f o r  th a t  w i l l  c re a te d  th e  c o n s t i tu t io n  i n  th e  f i r s t  in s ta n c e . As 

has been  ex p la in ed  in  a  p rev io u s  c h a p te r , W illoughby sees th e  s t a t e  a s  a

le g a l  p e rso n , hav ing  r ig h t s  and d u t ie s ,  and p o sse ss in g  a  "supreme w i l l  which

1 fli t  ex p resses  th rough  i t s  law-making organs i n  a u th o r i t a t iv e  comnands."

This supreme w i l l  i s  i t s  so v e re ig n ty , and so v e re ig n ty  i s  o f  n e c e s s i ty  a 

u n i ty ,  and th e re fo re ,  cannot be d iv id e d , a s  " th e re  cannot be i n  th e  same be

in g  two w i l l s ,  each s u p r e m e . " ^  D esp ite  t h i s  f a c t ,  says W illoughby, sover

e ig n ty  can be d e leg a ted ; th a t  i s ,  i t  can " f in d  e x p re ss io n  th ro u g h  s e v e ra l  

l e g i s l a t i v e  m outhpieces, and th e  ex ecu tin g  o f i t s  commands may be d e leg a ted  

to  a v a r ie ty  o f governm ental o rg a n s ."20 There i s  no th e o r e t ic a l  l i m i t ,  in 

deed, to  th e  e x te n t to  which so v e re ig n ty  can be d e leg a te d ; fu r th e rm o re , th e  

s t a t e  can d e le g a te  th e  e x e rc is e  o f  i t s  powers no t on ly  to  governm ental o r

gans o f  i t s  own c re a t io n , b u t even to  th o se  o f  o th e r  s t a t e s .  I n  t h i s  even t 

th e  governm ental organs would be a c t in g  a s  mere a g en ts  o f  th e  s t a t e ,  th e  

s t a t e  having th e  le g a l  r ig h t  to  r e t r ie v e  i t s  d e leg a te d  a u th o r i ty  a t  any tim e .

17 . I b id . ,  pp . U-5.

18 . I b id . ,  p .

19 . I b id .

20. I b id .
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I n  view  o f W illoughby’s d e f in i t io n  of a  s t a t e  i t  i s  n o t s u rp r is in g  

t h a t  he concludes t h a t  i t  cannot be c re a te d  by an agreem ent between o r 

anwng s t a t e s .  A s t a t e  r e s t s  on a  sentim ent o f  -unity among in d iv id u a ls ,  and 

t h i s  must come f i r s t ,  and when i t  i s  s tro n g  enough i t  " f in d s  o b je c t iv e  mani

f e s t a t i o n  in  th e  c re a t io n  of a  p o l i t i c a l  o rg a n iz a tio n .“21

A s t a t e ,  i n  'W illoughby's e s tim a tio n , i s  n o t c re a te d  by th e  fo rm al adop

t i o n  o f  a w r i t te n  c o n s t i tu t io n .  Indeed , he says—

. . .  th e  accep tance by a  people o f such an in s tru m en t i s  n e c e s s a r i ly  th e  
p o l i t i c a l  a c t  o f  a  community a lre a d y  transfo rm ed  in to  a body p o l i t i c ,  and 
i t s  p ro v is io n s  d e riv e  fo rc e  as  law from t h i s  f a c t .  In  f in e ,  th e  C o n s titu 
t io n  i s  b u t th e  law  which d e f in i te ly  determ ines th e  organs th rough  which 
th e  S ta te ,  a lre a d y  in  e x is te n c e , i s  h en ce fo rth  to  e x e rc ise  i t s  p o w e r s . 2 2

■Willoughby concludes, " w r it te n  C o n s titu tio n s  a re  . . .  o f  com paratively  r e 

c e n t o r ig in ,  and t h e i r  r a is o n  d ' &bre goes no deeper than  p o l i t i c a l  expedi

ency . "23

In  h is  commentaries on th e  U nited S ta te s  C o n s ti tu tio n  W illoughby f o l 

lows th e  example s e t  by M arsh a ll, S to ry , and W ebster, r a th e r  th an  th a t  o f 

th e  " s t r i c t  c o n s t r u c t io n is ts ."  He su b sc rib e s  to  th e  b ro ad er in te r p r e ta t io n  

o f im p lied  powers enuncia ted  by W ebster and M arshall r a th e r  th an  to  th e  n a r

rower in te r p r e ta t io n  advanced by J e f fe rso n  and Madison. L ike M arshall and 

W ebster, he i s  a n a t io n a l i s t ,  u n w illin g  to  fo llo w  th e  le a d  o f J e f fe r s o n  and 

Calhoun in  support o f  a s t a t e s '  r ig h t s  d o c tr in e . Nor does he view th e  doc

t r i n e  o f  s ta r e  d e c is i s  a s  one th a t  should be r i g i d ly  a p p lie d  in  c o n s t i tu 

t io n a l  law . On th e  l a t t e r  he p o in ts  o u t:

2 1 .  I b i d ., p .  7 .

22  • I b id *

2 3 .  I b i d .
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I n  case s  o f p u re ly  p r iv a te  im p o rt, th e  c h ie f  desidera tum  i s  t h a t  th e  
la ir  rem ain c e r ta in ,  and , th e r e f o r e ,  where a ru le  has been j u d i c i a l l y  de
c la re d  and p r iv a te  r ig h t s  c re a te d  th e re u n d e r , th e  c o u r ts  w i l l  n o t, excep t 
in  th e  c l e a r e s t  c a se s  o f e r r o r ,  d e p a r t from th e  d o c tr in e  o f  s t a t e  d e c i s i s . 
When, however, p u b lic  in t e r e s t s  a re  in v o lv ed , and e s p e c ia l ly  when th e  q u es- 
t i o n  i s  one o f c o n s t i tu t io n a l  c o n s tru c tio n , th e  n a t t e r  i s  o th e rw ise . An 
e r r o r  in  th e  c o n s tru c tio n  o f  a  s t a t u te  nay  e a s i ly  be c o rre c te d  by  a  l e g i s 
l a t iv e  a c t ,  b u t a  C o n s ti tu tio n , and p a r t i c u la r ly  th e  F e d e ra l C o n s ti tu tio n , 
may be changed o n ly  w ith  g re a t d i f f i c u l t y .  Hence an  e r r o r  i n  i t s  in te r p r e 
t a t i o n  may f o r  a n  p r a c t i c a l  purposes be c o rre c te d  on ly  by th e  c o u r t’s  r e 
p u d ia tin g  o r m odifying i t s  form er d e c i s i o n . 2u

One o f th e  to p ic s  o f  c o n s t i tu t io n a l  law th a t  absorbed  a  g re a t d e a l o f 

W U loughty’3 a t t e n t io n  was th e  n a tu re  o f  th e  American f e d e ra l  system . Con

ce iv in g  o f a  s t a t e  a s  p o ssess in g  so v e re ig n ty , and so v e re ig n ty  as  b e in g  i n 

d iv i s ib le  h is  view  o f  th e  American fe d e ra l  system  i s ,  by h is  own adm ission , 

n o t t h a t  o f th e  Founding F a th e rs .  He say s , "no S ta te  can o b ta in  i t s  sover

e ig n ty  by  a  sim ple t r a n s f e r  o f a u th o r i ty  from o th e r  S ta te s .  A new S ta te  

can ta k e  i t s  o r ig in  on ly  a f t e r  th e  e n t i r e  w ithdraw al o f  a  People from  th e  

c iv ic  bonds i n  which th e y  have b e fo re  been l i v in g ." 2^ A peo p le , W illough

by  r e p e a ts ,  "canno t l iv e  under two sovere ign  powers a t  th e  same t im e ."26 

Applying th e se  co n c lu s io n s , W illoughby a s s e r t s  th a t  a  " s o -c a l le d  F ed e ra l 

S ta te  ^canno t^  be based on an  agreem ent o r  compact between p re -e x is t in g  

S ta t e s ." 2? Indeed , W lllougiby  f in d s  th e  term  "F ed era l S ta te "  to  be an im

p ro p e r one. A government may be fe d e ra l  in  form, b u t never can a  s t a t e  be 

so , " fo r  a  S ta te  i s  by i t s  v e ry  n a tu re  a  u n ity  in  t h a t  i t s  e s s e n t ia l  a t t r i 

b u te , i t s  so v e re ig n ty , i s  n e c e s s a r i ly  a  u n i ty . There cannot b e , th e r e f o r e ,

2 U .  W illoughby, The C o n s ti tu tio n a l Law of th e  U nited  S ta te s ,  New York. 
1 9 2 9 ,  I ,  7 U - 7 S .

25. W illoughby, The American C o n s ti tu tio n a l System, p .  7 .

2 6 .  I b i d . 2 7 .  I b i d . ,  p . 9 .
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any  such th in g  a s  a S ta te  composed o f S ta te s ."  °  He c o n tin u e s , " s t r i c t l y  

speak ing , th eV efo re , th e  o n ly  c o r re c t  manner in  which th e  te rm , ‘F ed era l 

S ta t e 1 may be employed i s  to  d e s ig n a te  a  S ta te  in  which a  v e ry  co n sid e rab le  

degree o f a d m in is tra t iv e  autonomy i s  g iven  to  th e  s e v e ra l  d i s t r i c t s  in to  

which th e  S t a t e 's  t e r r i t o r y  i s  d iv id ed * "^9

The r e a l  d i f f e r e n c e ,  1/Tilloughby p o in ts  o u t, between a  n a tio n a l  s ta te  

w ith  a  f e d e ra l  form  o f government and a confederacy  o f so v ere ig n  s ta t e s  i s  

determ ined by  an answ er to  th e  q u e s tio n : "What a u th o r i ty  h a s , in  th e  l a s t

in s ta n c e , th e  le g a l  power o f f ix in g  i t s  own le g a l  consistence, and , a s  a  r e 

s u l t ,  t h a t  o f th e  o th e r s ? " ^  I n  th e  sovere ign  s t a t e  w ith  th e  f e d e ra l  form 

th e  r ig h t s  o f s e c e ss io n  and n u l l i f i c a t i o n  a re  excluded because, he a s s e r t s ,  

"from th e  s t r i c t l y  j u r i s t i c  s ta n d p o in t, th e  Commonwealths d e riv e  t h e i r  ex

is te n c e  from  th e  w i l l  o f th e  n a t io n a l  S ta te*  They have, th e r e f o r e ,  no con

t r o l  over t h e i r  own p o l i t i c a l  s t a t u s * " ^

A number o f  th e o r ie s  have been advanced, W illoughby n o te s ,  to  ex p la in  

th e  n a tu re  o f  th e  American s t a t e .  The f i r s t  o f  th e s e  t h a t  he co n sid ers  i s  

what he c a l l s  th e  S t a t e s ' R igh ts  S c h o o l^  which, W illoughby s a y s , i f  one 

were to  g ran t t h e i r  m ajor p rem ise , p re s e n ts  q u ite  lo g ic a l  argum ents. Ac

cord ing  to  th e  th e o ry  o f  t h i s  school th e  U nited S ta te s  C o n s ti tu t io n  i s  th e  

c re a t io n  o f th e  s e v e ra l  s t a t e s  a c t in g  a s  in d iv id u a l and so v e re ig n  e n t i t i e s .

28. I b id .
« ,

29. I b id .

30 . I b id . ,  p . 10.

31 . I b id .

32. W illoughby does n o t i d e n t i f y  t h i s  "School" in  more e x p l i c i t  term s 
th a n  to  a s c r ib e  i t  to  th e  w r i te r s  o f  th e  "Kentucky and V irg in ia  R eso lu tio n s ,"  
w hich, o f  c o u rse , would be J e f fe r s o n  and Ifedison, and to  C alhoun.
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A lso t h i s  schoo l contends t h a t  a l l  agreem ents between so v ere ig n  s t a t e s  a re  

of a  c o n tra c tu a l  n a tu re , and  th e re fo re ,  a union o f such s ta t e s  cannot be 

o th e r  th a n  o f  a  n o n -le g a l o r  conven tional nature#  The s t a t e s  who a re  par

t i e s  to  t h i s  agreem ent, th e n , a s  W illoughby in te r p r e t s  th e  argum ent, "a re  

bound to  ab id e  by i t s  p ro v is io n s  o r  to  con tinue  under i t ,  o n ly  by p r a c t i c a l  

o r m oral c o n s id e ra tio n s . They a re  n o t, i t  has been d e c la re d , s u b je c t  to  i t  

a s  to  a  le g a l  s u p e r io r , f o r  t h a t  would be to  make th e  c re a tu re  su p e r io r  to  

i t s  c rea to rs* "3 3

Opposed to  th e S ta te s ' Rights doctrine a number o f th eo r ies  o f nation

a l  supremacy have been advanced to  which Willoughby g ives a tte n t io n . F ir s t ,  

there i s  th e  theory th a t declares th at the s ta te s  were se v e r a lly  sovereign  

a t  the time the C onstitu tion  was framed, and th a t the s ta te s  were th e par

t i e s  th a t esta b lish ed  the C on stitu tion , rather than the peop le, as such. 

Since the time o f th e adoption o f the C on stitu tion , however, the s ta te s  have 

abandoned th e ir  so v e r e ig n tie s , and i t  now res id es  in  th e  n a tion a l government 

and s t a t e .  That t h is  i s  so i s  determined by th e  records o f  those who d ra ft

ed th e C on stitu tion , those who were in f lu e n c ia l in  i t s  r a t i f ic a t io n ,  and by 

v ir tu e  o f a n ation a l in terp re ta tio n  o f  the C o n stitu tio n 's  own words, say 

the adherents o f th is  th e o r y .^

Willoughby fin d s th is  theory o f  nation al supremacy u n sa tisfa c to ry  on 

two counts. F ir s t ,  i t  assumes the im possible; th at i s ,  th a t a s ta te  can 

v o lu n ta r ily  subject i t s e l f  to  the absolute le g a l  con tro l o f another power 

by v ir tu e  o f  an agreement between i t s e l f  and another sovereign  power. Sec

3 3 . W illoughby, The American C o n s ti tu tio n a l System, p .  12.

3U. I b id . ,  p .  13 . W illoughby id e n t i f i e s  t h i s  th e o ry  o f  n a t io n a l  sup
remacy a s  b e in g  th a t  o f Roger F o s te r  in  h is  Commentaries on th e  C o n s ti tu tio n  
o f th e  U n ited  S ta te s , 1895, I ,  15 . -----------------------------------------------------
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ondly , t h i s  th e o ry  co n s id e rs  th e  ad o p tio n  o f  a  -w ritten  c o n s t i tu t io n  to  be 

c r e a t iv e  o f  a  s t a t e .  T h is cannot be t r u e ,  W illoughby say s , because , "a 

c o n s t i tu t io n  i s  n e c e s s a r i ly  th e  c re a tio n  o f a  p re -e x is te n t  S ta te  and i s  

m erely  th e  in strum en t -wherein t h a t  S ta te  p ro v id es  f o r  i t s  governm ental o r

g a n iz a tio n  and f o r  th e  d i s t r ib u t io n  o f  i t s  p o l i t i c a l  power.

A more lo g ic a l  r e b u t ta l  to  th e  S ta te s ’ R igh ts d o c tr in e , says W lllough- ' 

by , i s  to  argue th a t  e i th e r  th e  s ta t e s  o f th e  union  were never s e v e ra l ly  

so v ere ig n , o r i f  they  w ere, t h a t  th e y  were n o t so in  1787-89$ o r ,  i f  th e y  - 

were sovereign  e n t i t i e s  a t  t h a t  tim e , i t  was no t th ey , b u t th e  people o f 

a l l  th e  s t a t e s  a c tin g  a s  a  s in g le  sovereign  e n t i ty  who e s ta b lis h e d  th e  Con

s t i t u t i o n  and th e  Union. To t h o s e ^  who a s s e r t  t h a t  th e  s t a t e s  were never 

so v ere ig n , b u t hold  th a t  th e  n a t io n a l  government was sovereign  from th e  

tim e of th e  severance o f  th e  c o lo n ie s  from G reat B r i ta in  W illoughby a sk s : 

What was th e  s ta tu s  o f th e  union  du rin g  th e  e ra  when th e  A r t ic le s  o f Con

fe d e ra t io n  were in  fo rce?  D uring t h i s  p e r io d , W illoughby p o in ts  o u t, th e  

c e n tr a l  government d e f in i t e ly  was n o t sovereign* He s t a t e s ,  " th i s  p e rio d  

i s  th e re fo re  u s u a lly  spoken o f ,  by th o se  who hold  th e  th eo ry  we have ju s t  

been co n s id e rin g , a s  one during  which th e  in d iv id u a l S ta te s  had ’usu rped ' 

th e  le g it im a te  n a tio n a l so v e re ig n ty , b u t n e v e r th e le s s , un d ern eath , as  a

submerged bu t y e t  e x is te n t  p o l i t i c a l  e n t i ty ,  th e  N ational S ta te  s t i l l  ex - 
37i s t e d ."  W illoughby d e c la re s  t h a t  hhis reaso n in g  I s  "a p lay in g  f a s t  and 

lo o se  w ith  p o l i t i c a l  th e o ry , and a v a in  a ttem p t to  uphold an  un tenab le  p o s i

35 . W illoughby, The American C o n s ti tu tio n a l System, p . 13 .

36 . W illoughby in c lu d es  i n  t h i s  group J u s t ic e  Joseph S to ry , J .  N . 
Pomeroy, H. E. Von H o ls t, F ra n c is  IA eber, and John W. B urgess.

37 . W illoughby, The American C o n s ti tu tio n a l System, p . 15 .
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t i o n . "38 He a sk s , "How can we speak of a government a s  a  u su rp in g  one 

which has an  a d m itte d ly  de f a c to  p o s i t io n ,  and was v o lu n ta r i ly  e s ta b lis h e d  

and m ain tained  by th e  people  o rg an ized  under i t ? " ^  Furtherm ore, W illough

by a s k s , how can a  s t a t e  cease  " to  e x i s t  o b je c t iv e ly  and s t i l l  î n a in ta iiy r 

a s u b je c tiv e  e x is te n c e , when th e  two a re  n e c e s s a r i ly  b u t d i f f e r e n t  a sp e c ts  

o f th e  same th in g ,  which can be d is a s s o c ia te d  i n  thought only?"^® Indeed , 

he say s , "we have u s u a l ly  been ta u g h t th a t  th e  ad o p tio n  o f th e  A r t ic le s  was 

a s te p —̂ a lb e it  an i n s u f f i c i e n t  s te p —tow ard uni on; y e t  t h i s  school o f th in k 

e rs  which we have been co n sid e rin g  would have us b e lie v e  t h a t  th e  adop tion  

o f th a t  in s trum en t was a s te p  backward—th e  o b je c tiv e  d e s tru c t io n  o f  a  union

which had p re -a x is te d .

W illoughby w i l l in g ly  g ra n ts  t h a t  th e  in d iv id u a l s ta t e s  were s e v e ra l ly  

so v ere ig n  in  1789. B ut, he a s s e r t s ,  th e  q u e s tio n  th e n  must be answered: 

"How, i f  a t  a l l ,  i s  th e  n a t io n a l  c h a ra c te r  o f our p re se n t C o n s ti tu t io n  to  

be m a in ta in e d ? " ^  He f in d s  th e  "best-known" answer to  be t h a t  o f W ebster, 

who s a id  th a t  though th e  s t a t e s  e x is te d  i n  1789 a s  th i r t e e n  so v ere ig n  bodies 

p o l i t i c ,  and though th e  C o n s ti tu tio n  was fo rm ally  r a t i f i e d  by th e  people 

a c t in g  through conventions convened f o r  t h a t  purpose in  and by  each o f such 

s t a t e s ,  y e t  th e  a c t  o f  ad o p tin g  th e  C o n s ti tu tio n  w as, a f t e r  a l l ,  n o t th e  a c t  

o f  th e  s e v e ra l s t a t e s ,  b u t o f  th e  whole people u n ite d  in to  a p o l i t i c a l  u n i ty  

by th e  s u b je c tiv e  f e e l in g  o f n a t io n a l i ty  which i s  th e  u lt im a te  fo u n d a tio n  o f

38 . I b id . , P . 16 .

39 . I b id .

UO. I b id .

i a . I b i d . , P- 1 7 .

l a . I b i d . , P . 1 8 .
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In  o th e r  w ords, t h i s  th e o ry  i s  th a t  a t  t h i s  tim e th e  N a tio n a l S ta te  ex
i s t e d  s u b je c tiv e ly  in  th e  minds o f  th e  peop le  and was made o b je c t iv e ly  mani
f e s t  i n  th e  c re a t io n  o f a  N a tio n a l Government; and t h a t  e x is t in g  s t a t e  or
gans and p o l i t i c a l  m achinery were used  m ere ly  f o r  convenience f o r  th e  r e a l i 
z a t io n  o f  t h a t  o b je c t .  T his view , i t  w i l l  be seen , d i f f e r s  from  th e  one 
which h o lds t h a t  th e  in d iv id u a l S ta te s  were n o t a t  t h a t  tim e so v e re ig n , i n  
t h a t  i t  makes th e  ad o p tio n  o f  th e  C o n s ti tu tio n  a re v o lu tio n a ry  a c t  as  r e 
gards th e  th en  de fa c to  s t a t e  governments

W illoughby f in d s  t h i s  th e o ry  u n accep tab le , f o r  i t  p lace s  th e  co n tro v e r

sy  "upon a p lane where a b so lu te  dem onstra tion  e i th e r  fo r  o r  a g a in s t ,  i s  re n 

dered  im p o s s ib le ." ^ 1- He p o in ts  o u t t h a t  i t  i s  im possib le  to  know f o r  c e r 

t a i n  j u s t  what the  people  o f th e  tim e had in  mind concern ing  th e  c h a ra c te r  

o f  th e  c o n s t i tu t io n a l  a c t  which th e y  were perfo rm ing . He co n tin u es :

Had th e re  b u t been a  s u b s ta n t ia l  agreem ent o f op in ions a t  th e  tim e , o r  had 
th e  people been s k i l l e d  in  lo g ic a l  and le g a l  d i s t in c t io n s  i n  p o l i t i c a l  p h i
losophy, and g if te d  w ith  a fo r e s ig h t  a s  to  th e  n e c e s s i ty  o f  ren d e rin g  th e  
c h a ra c te r  o f  t h e i r  a c t s  p e r f e c t ly  e x p l i c i t ,  an d , l a s t l y ,  had t h e i r  in te n 
t io n s ,  a s  f i n a l l y  co n ta in ed  in  th e  in s tru m en t o f government which was ad o p t
ed , been so unequivocably  s ta te d  a s  to  adm it o f b u t one c o n s tru c tio n , th e n , 
and o n ly  th e n , such evidence m ight p o s s ib ly  be so e x h a u s tiv e ly  c o l le c te d  as  
to  a f fo rd  ground f o r  a  s a t i s f a c to r y ,  i f  n o t a b s o lu te ly  c e r t a in ,  d e c is io n  on
th e  m a tte r ,  **5

"B ut,"  he concludes—

♦ • o i t  i s  s c a rc e ly  n ecessa ry  to  say  th a t  such c o n d itio n s  d id  n o t e x i s t .  
So long , t h e r e f o r e , ,a s  th e  argum ent i s  conducted a lo n g  th e se  l i n e s ,  b o th  
s id e s  a re  abu n d an tly  a b le  to  c i t e  f a c ts  a s  w e ll a s  e x p re ss io n s  o f  o p in io n  
fa v o rab le  to  t h e i r  v iew s, w ith o u t e i t h e r  o f them e v e r a b le  c o n c lu s iv e ly  to  
s a t i s f y  t h e i r  opponents o r  th e  im p a r t ia l  s tu d en t

Ii3. I b i d . , PP .  1 8 -1 ? .

UU. I b i d . , P . 19*

U5. I b i d . , P . ro o *

U6. I b id .
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A nother th e o ry  th a t  has been  advanced to  so lv e  (ac tu a l l y ,  W illoughby 

f e e l s  th a t  "avoid" i s  th e  c o r re c t  -word) th e  problem  o f  so v e re ig n ty  in  th e  

American s t a t e  i s  th a t  o f  A. W. Small and F ra n c is  A. Whlkerk7 which a s s e r t s  

t h a t  th e  founding fa th e r s  were w e ll aware o f  th e  lo g ic a l  dilemma th a t  th e y  

had propounded. This dilemma i s  th a t  i n  any f e d e ra l  system  so v e re ig n ty , 

when t r a c e d  to  i t s  u l t im a te  so u rce , must re s id e  e i t h e r  in  th e  c e n tr a l  gov

ernm ent o r  i n  th e  c o n s t i tu e n t  s t a t e s .  The fram ers o f  th e  C o n s ti tu tio n  pu r

p o se ly  avoided  g iv ing  an  e x p l i c i t  s ta tem en t i n  th e  C o n s ti tu tio n  "as to  which 

horn  o f th e  dilenm a th e y  accepted."^®  W illoughby f in d s  t h i s  th e o ry  to  have 

no h i s t o r i c a l  backing^ in d eed , he f e e l s  th a t  i f  t h i s  had been  th e  case  some 

news o f  i t  would have le ak e d  o u t in  p r iv a te  l e t t e r s ,  o r in  some o th e r  f a s h 

io n .  There i s  l i t t l e  l ik l ih o o d ,  he s a y s , t h a t  th e  fram ers o f  th e  C o n stitu 

t i o n  p u rp o se ly  l e f t  u n s e t t le d  such a fundam ental q u e s tio n  a s  t h i s . ^9

W illoughby concludes th a t  none o f th e se  th e o r ie s  f u l l y  ex p la in s  th e  

n a tu re  o f  th e  American fe d e ra l  s t a t e ,  n e i th e r  th e  s t a t e s '  r ig h t s  d o c tr in e  

no r any o f th e  th e o r ie s  o f  n a tio n a l supremacy h e re  d e sc r ib e d . There i s ,  

however, a  more s a t i s f a c to r y  answ er to  th e  problem , and W illoughby proceeds 

to  p ro v id e  i t  by o u t l in in g  h is  own th e o ry  o f  th e  n a tu re  o f  th e  American 

u n io n .

Both th e  people g e n e ra lly  and th e  c h ie f  p u b lic  men o f  th e  tim e o f th e  

fram ing o f th e  C o n s ti tu t io n , says W illoughby, viewed th a t  in s tru m en t a s  a

1*7. A. W. Sm all, The B eginning o f th e  American N a tio n a l i ty ,  and Fran
c i s  A. W alker, "The Growth o f American N a tio n a l i ty ."  w ith  re fe re n c e  to  th e  
l a t t e r  work, W illoughby does n o t f u r th e r  id e n t i f y  i t  o r  d is c lo se  th e  jo u r
n a l  in  which i t  appeared .

U8. W illoughby, The American C o n s ti tu tio n a l System, p .  20.

Ii9. I b i d . , p .  21.
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compact between th e  s t a t e s .  Madison f e l t  t h i s  to  be th e  c a se , f o r  he w rote 

i n  th e  T h irty -N in th  " F e d e r a l i s t ,"  "T his a s s e n t  and r a t i f i c a t i o n  i s  to  be 

g iven  by  th e  people n o t a s  in d iv id u a ls  composing one e n t i r e  n a tio n , b u t a s  

composing th e  d i s t i n c t  and independent S ta te s  to  which th e y  re s p e c tiv e ly  

belong*"-*® F urtherm ore, W illoughby p o in ts  o u t, "The C o n s ti tu tio n  i t s e l f  

p la in ly  says t h a t  th e  r a t i f i c a t i o n  o f  th e  conventions o f n in e  s ta t e s  s h a l l  

be s u f f i c i e n t  f o r  th e  e s tab lish m en t o f t h i s  C o n s ti tu tio n  between th e  S ta te s  

so r a t i f y in g  th e  same W illoughby a s s e r t s :

More unequivocal language th an  t h i s  i s  d i f f i c u l t  to  imagine* In  th e  
l i g h t  o f  t h i s  express s ta tem en t i n  th e  Instrum ent i t s e l f  and of numerous 
and u n rep u d ia ted  contemporaneous ex p re ss io n s  to  th e  same e f f e c t ,  th e  f a c t  
would seem to  be u n c c n te s ta b le  th a t  th e  b a s is  o f th e  new N a tio n a l S ta te  was 
conceived  by th ose  e s ta b l is h in g  i t  to  r e s t  upon an  agreem ent between th e  
s e v e ra l  r a t i f y in g  S t a t e s .52

On th e  o th e r  hand, W illoughby p o in ts  o u t:

There i s  e q u a lly  p o s i t iv e  p ro o f t h a t  th e  people o f th e  tim e  in ten d ed  to  
e s ta b l i s h ,  and b e lie v e d  th a t  th ey  were e s ta b l is h in g ,  no t sim ply  a  c e n tr a l  
governm ental power t h a t  was to  a c t  a s  th e  common agen t in  c e r ta in  m a tte rs  
f o r  a  leag u e  o r co n fe d e ra tio n  o f  sov ere ig n  S ta te s ,  b u t a  N a tio n a l S ta te  un
d e r  which no r ig h t ,  e i t h e r  o f  n u l l i f i c a t i o n  o f  fe d e ra l  law , o r w ithdraw al 
from  th e  Union was to  be re se rv e d  to  o r  by th e  S t a t e s .53

W illoughby g ra n ts  t h a t  th e se  two views of th e  American s t a t e  a re  con

t r a d ic to r y .  I f  so v e re ig n ty  i s  a  u n i ty ,  and W illoughby so views i t ,  th e  cen

t r a l  a u th o r i ty  and th e  s ta t e s  cannot bo th  be so v ere ig n . But th e  American

50. Quoted in  I b i d . ,  p .  22.

51. W illoughby, The American C o n s ti tu tio n a l System, p . 22. The under
s c o r in g  i s  W illoughby 's .

52 . I b id . ,  p . 23.

5 3 . ' I b id .
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p eo p le , he p o in ts  o u t, were n o t " p o l i t i c a l  lo g ic ia n s"  in  t h i s  p e r io d , and 

in d eed , had th e y  been , th e y  nou ld  n o t have been a b le  to  a c c e p t b o th  th e se  

views* What W illoughby a p p a re n tly  means by t h i s  i s  t h a t  had th e  American 

people  been schooled  in  a n a ly t ic a l  ju risp ru d en ce  th e y  would have seen  th e  

lo g ic a l  in c o n s is te n c y  o f  t h e i r  views on th e  C o n s ti tu tio n , t h a t  i s ,  t h a t  d i 

v ided  so v ere ig n ty  i s  lo g ic a l ly  and l e g a l ly  in p o ss ib le*  W illoughby concludes 

however th a t  " th i s  does no t m i l i t a t e  a g a in s t  th e  f a c t  t h a t ,  i n  t r u t h ,  th e y  

d id  accep t them b o t h . " ^  There i s  n o th in g  s tran g e  abou t t h i s ,  says W il- 

loughby, f o r  Americans were o ld  hands a t  a ccep tin g  two lo g ic a l ly  and l e 

g a l ly  c o n tra d ic to ry  concepts* The p o l i t i c a l  though t o f th e  e ra  made i t  easy  

f o r  them to  do so , and t h i s  in c lu d ed  th e  d o c tr in e s  o f n a tu r a l  r i g h t s ,  popu

l a r  so v e re ig n ty , and th e  id e a  th a t  p o l i t i c a l  a u th o r i ty  becomes le g i t im a te  by 

m utual agreem ent among th e  governed o r  between them and t h e i r  r u l e r s .  He 

a s s e r t s  th a t  i t  i s  b u t an  easy  s te p  from  th e  idea  th a t  "a p u b lic  w i l l  cou ld  

be c re a te d  by a  un ion  o f in d iv id u a l  w il ls "  to  th e  id e a  t h a t  "a  n a t io n a l  sov

e re ig n ty  ^ o u ld 7  be c re a te d  th rough  th e  m utual agreem ent o f  t h i r t e e n  sover

e ig n  p o l i t i c a l  p e r s o n a l i t ie s *  The reaso n in g  which supp o rted  th e  one view
55would be e q u a lly  s tro n g  to  s u s ta in  th e  o th e r ,"

The American p eo p le , th e n , a cco rd in g  to  W illoughby, f e l t  t h a t  th e y  were 

e s ta b l is h in g  a n a tio n a l government r a th e r  th an  a  league o r  a  confederacy , 

b u t a t  th e  same tim e , a ls o  f e l t  th a t  th e  s ta t e s  were sovereign*  The "tiro 

s tro n g e s t p roo fs"  th a t  i t  was th e  in te n t io n  to  e s ta b l i s h  a  n a tio n a l  govern

ment, says W illoughby, a re  th e se : (1) Most o f  th e  p e o p le , i f  n o t a l l ,

f e l t  th a t  to  e s ta b l i s h  a  confederacy  o r a  league such as  was e s ta b lis h e d

5U. I b id .

55. I b i d . ,  p .  2U.
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under th e  A r t ic le s  o f C o n federa tion  i t  was n e ce ssa ry  o n ly  to  g e t th e  con

se n t o f  th e  e x is t in g  s t a t e  governm ents. On th e  o th e r  hand, f o r  th e  e s ta b 

lishm en t o f a  c o n s t i tu t io n ,  " th e  c re a t io n  o f  a  new p o l i t i c a l  so v e re ig n ty ,"  

i t  nas commonly regarded  t h a t  a  le g i t im a te  b a s is  could  be found o n ly  i n  th e  

p o p u la r so v e re ig n ty  which nas reg a rd ed  as  th e  b a s is  o f  a l l  p o l i t i c a l  a u th o r

i t y . ^  (2) "Nowhere in  th e  deb ates  in  th e  F e d e ra l C onvention, no r in  th e  

s t a t e - r a t i f y in g  co n v en tio n s, no r i n  th e  pam phlets n h ich  were p u t f o r th  on 

b o th  s id e s  upon th e  q u e s tio n  o f r a t i f i c a t i o n  d id  th e re  occur a  s in g le  a s 

s e r t io n  o f  th e  r ig h t  o f  s e c e s s io n ." ^  Indeed , W illoughby c o n tin u e s , "n o t 

o n ly  were th e re  no a s s e r t io n s  a t  t h i s  tim e o f  a  r i g h t  o f  s e c e s s io n , b u t 

th e re  were s p e c if ic  d e c la ra t io n s  to  th e  c o n tra ry .

A c tu a lly , W illoughby s t a t e s ,  th e  people  o f  th e  p e rio d  saw n o th in g  

wrong w ith  c re a t in g  a  genuine n a tio n a l  s t a t e  t h a t  would be t r u l y  so v ere ig n  

w ith in  i t s  l im ite d  sp h ere , and a t  th e  same tim e p re se rv e  th e  in d iv id u a l  

s ta t e s  a s  sovere ign  and independent s ta t e s  w ith in  t h e i r  r e s p e c tiv e  sp h e res . 

" In  o th e r  w ords," W illoughby d e c la re s , " to  th e  t h e o r i s t s  o f  1789 th e re  seems 

no d i f f i c u l t y  w hatever in  a  d iv id ed  so v e re ig n ty , and th e r e f o r e ,  i n  th e  ex

is te n c e  o f a  sovere ign  N atio n a l S ta te  composed o f c o n s t i tu e n t  so v ere ig n  

S t a t e s . "^9 Thus, i t  can be seen , Wil l oughby p o in ts  o u t, t h a t  th e  founding  

fa th e r s  d id  no t r e a l l y  answ er th e  q u estio n  o f th e  f i n a l  lo c a t io n  o f sover

e ig n ty  i n  America, b u t in s te a d ,  " th e y  m erely  pushed th e  problem  one s te p

56. I b id . ,  p . 25 .

57 . I b id . ,  p . 26.

58 . I b id . ,  p . 27 .

59 . I b i d . ,  p'. 29.
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f u r th e r  back and th e re  l e f t  i t  a s  undeterm ined a s  b e fo re ." ^ 0  T h is  nas n o t 

a  co n sc io u s , d e l ib e r a te  evasio n  o f  th e  problem  by  th e  fram ers o f  th e  C onsti

t u t i o n ,  says "Willoughby, b u t r a th e r  " i t  nas c le a r  s e lf -d e c e p tio n , —a  s e l f -  

d ecep tio n  from n h ic h  Americans were v e ry  slow ly  re le a s e d  • . . ."^ 1

I t  nas n o t u n t i l  th e  tim e o f th e  Calhoun-Hayne-W ebster debate t h a t  th e  

i n d i v i s i b i l i t y  o f  so v e re ig n ty  nas d e f in i t e ly  advanced f o r  c o n s id e ra tio n , 

and i t  nas n o t u n t i l  th e  C iv i l  War t h a t  th e  q u e s tio n  of th e  lo c a t io n  o f sov

e re ig n ty  n as  d e f in i t e ly  s e t t l e d .  Indeed, W illoughby f e e ls  th a t  i t  nas q u ite  

fo r tu n a te  t h a t  t h i s  is s u e  nas n o t c le a r ly  reco g n ized  in  1787-39, f o r  had th e  

peop le  o f  America been  p re sen te d  n i th  a  c le a r - c u t  q u e s tio n  o f th e  lo c a t io n  

o f  so v e re ig n ty  th e y  would have re fu s e d  to  r a t i f y  th e  new c o n s t i tu t io n .  In  

t h i s  re g a rd  W illoughby poses th e  questions " I f  th e  f a c t  had been c l e a r ly  

p re sen te d  to  th e  people  th a t  so v e re ig n ty  cannot be d iv id e d , and t h a t ,  th e re 

f o r e ,  th e y  must choose between N a tio n a l S o v ere ig n ty  and a b so lu te  S ta te  Sov

e re ig n ty , which would th e y  have se le c ted ? "  He f e e ls  t h a t  a  d e f in i te  an 

swer i s  n o t a v a i la b le ,  b u t t h a t  in  a l l  p ro b a b i l i ty  th e  C o n s ti tu tio n  would 

have f a i l e d  o f  a d o p tio n .

Now, W illoughby concedes t h a t  h is  p o s i t io n  on t h i s  q u e s tio n  seems to  

su p p o rt th e  p o s i t io n  o f  th e  s ta te s *  r ig h t s  sch o o l. He has s a id  th a t  th e  

s t a t e s  were s e v e r a l ly  so v ere ig n  in  1787- 8? , and t h a t  because so v e re ig n ty  

i s  o f  n e c e s s i ty  a  u n i ty  and cannot be d iv id ed , th e  n a tio n a l  s t a t e  was n o t 

so v ere ig n  a t  t h a t  tim e . Though i t  i s  t ru e  t h a t  th e  fram ers o f  th e  C onsti

60 . I b id .

61 . I b id .
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t u t io n  and th e  peop le  g e n e ra lly  f e l t  th e y  were d iv id in g  so v e re ig n ty  between 

th e  two a u th o r i t i e s ,  W illoughby says th a t  lo g ic a l ly  speaking  t h i s  was " s e l f -  

decep tion*” He h o ld s , however, th a t  h is  p o s i t io n  does n o t co in c id e  w ith  

th a t  o f  th e  s t a t e s '  r ig h t s  school f o r  t h i s  reason*

R ecurring  to  our a n a ly s is  o f th e  n a tu re  o f so v e re ig n ty , we remember th a t  
though we say  th a t  th e  fo rc e  th a t  c re a te s  a  S ta te ,  and th e re fo re  i t s  sover
e ig n ty , i s  th e  G eneral W ill o f  a  people  demanding p o l i t i c a l  u n i ty ,  th e  S ta te  
i t s e l f  cannot be s a id  r e a l l y  to  e x i s t  u n t i l  t h i s  w i l l  has become o b je c tiv e 
l y  m an ife s ted , t h a t  i s ,  has found ex p ress io n  in  th e  c re a t io n  o f some s o r t  o f 
governm ental o rg a n iz a tio n  th ro u g h  which i t s  d e s ire s  may be s a t i s f i e d .

So a l s o ,  reaso n in g  in  th e  o th e r  d i r e c t io n ,  we say  t h a t  so soon a s  a  Peo
p le  ceases  to  y ie ld  g en era l obedience to  th e  comnands o f  a  given p o l i t i c a l  
o rg a n iz a tio n , and th u s  in  deed and f a c t  no lo n g e r reco g n izes  i t s  so vere ign 
ty ,  and , indeed , ren d e rs  obedience to  th e  laws o f  a n o th e r p o l i t i c a l  power, 
th e  o ld  so v e re ig n ty  i s  d estro y ed  and a  new one has tak en  i t s  place*®3

W illoughby concludes:

I n  f in e ,  so v e re ig n ty , though i t s e l f  th e  source o f a l l  law , i s  n o t i t s e l f  
founded upon law* I t  i s  based  w holly  upon f a c t ,  and i t s  e x is ten c e  had to  
be dem onstrated a s  such. B earing  i n  mind, th e n , t h i s  f a c t ,  and g ra n tin g  
th a t  th e  C o n s ti tu tio n  a t  th e  tim e  o f  i t s  ad o p tio n , c re a te d ,  and was in te n d 
ed to  c r e a te ,  a Confederacy, i t  may p ro p e r ly  be a rgued  th a t  th e re  soon came 
in to  being  a  n a t io n a l  f e e l in g  which c re a te d  a  n a tio n a l  so v e re ig n ty  t h a t  was 
o b je c t iv e ly  r e a l iz e d  bo th  i n  e x p l i c i t  d e c la ra t io n  and in  fact*®*

W illoughby n ex t p o in ts  to  h i s to r i c a l  ev idence fo llo w in g  th e  inaugura

t io n  o f th e  new n a tio n a l  government dem onstrating  t h a t ,  a lth o u g h  th e  s t a t e s  

were so v ere ig n  in  1787-89, a  n a t io na l  sen tim ent a ro se  i n  th e  e a r ly  y ea rs  o f 

th e  re p u b lic  to  t r a n s f e r  t h a t  so v e re ig n ty  to  th e  n a t io n a l  s t a t e .  He in d i 

c a te s  th a t  from th e  v e ry  beg inn ing  of th e  e x is te n c e  o f th e  new c o n s ti tu 

t io n a l  system  le g i s l a t i o n  was passed  and even ts  occurred  which tended  to

63 .  I b i d . ,  p .  32.
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im press upon th e  people th e  advantages o f having an  e f f e c t iv e  c e n t r a l  gov

ernm ent. The In p o s t and N avigation  A c ts , th e  re -enac tm en t o f th e  N orthw est 

O rdinance, th e  assum ption o f s t a t e  d e b ts , th e  e s ta b lish m e n t o f  a  n a t io n a l  

bank, and th e  su p p ress io n  o f  th e  "Whiskey R ebellion" can a l l  be c i t e d  i n  

support o f  t h i s  c o n te n tio n . To be su re , W illoughby say s , th e se  a c ts  o f th e  

c e n t r a l  government were h a rb in g e rs  o f a  fu tu r e  development r a th e r  th an  "an 

e x p l i c i t  assum ption o f a  fe d e ra l  a u th o r i ty  n e c e s s a r i ly  in c o n s is te n t  w ith  th e  

con tinued  ex is ten ce  o f th e  S overe ign ty  o f  th e  in d iv id u a l S ta t e s ." ^5

More p e r t in e n t  to  th e  c re a tio n  o f a  n a tio n a l sen tim ent o f  u n i ty  were 

c e r ta in  d e c is io n s  o f  th e  U nited  S ta te s  Supreme Court in  th e  e a r ly  y ea rs  o f 

th e  re p u b lic .  For one th in g , W illoughby say s , i t  i s  to  be n o ted  th a t  a  

m a jo rity  o f  th e  ju s t i c e s  were n a t io n a l i s t  in  sen tim en t, and t h e i r  d e c is io n s  

were soon to  g ive " to  th e  fe d e ra l  power such an  in te r p r e ta t io n  as c l e a r ly  

to  dem onstrate th a t  h en ce fo rth  so v e re ig n ty  in  th e  American S ta te  was to  r e 

s id e  in  th e  Union. " 66 The th re e  c la u se s  o f th e  C o n s ti tu tio n  th a t  were u t i l 

iz e d  f o r  t h i s  purpose were A r t ic le  VI, S ec tio n  2 ( th e  "Supreme Law o f th e  

Land" c la u s e ) ;  A r t ic le  I I I ,  S ec tions 1 and 2 ( th e  s ta tem en t o f  th e  ju d i c i a l  

power); and A r t ic le  I ,  S ec tio n  8 ( th e  "N ecessary and Proper" c la u s e ) .  I n  

Chisholm v . G e o r g i a , 67 W illoughby p o in ts  o u t, th e  Supreme Court assumed 

ju r i s d ic t io n  to  t r y  a  case  brought a g a in s t  a s t a t e  by a  c i t i z e n  o f a n o th e r 

s t a t e .  This case  aroused  such o p p o s itio n  th a t  a  c o n s t i tu t io n a l  amendment 

was passed  denying th e  Supreme Court t h i s  j u r i s d ic t io n .  N o netheless, W il

loughby say s , "from  t h i s  d isp u te  th e  F ed e ra l Government emerged c le a r ly  th e

6 I b id . ,  p . 3U*

66 . I b id . ,  p .  3£ .

67 . 2 D a llas  Ul9 (1793).
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■winner, i t  b e in g  e s ta b lis h e d  th a t  o n ly  by an  ex p ress  c o n s t i tu t io n a l  amend

ment were th e  S ta te s  to  be re le a s e d  from  being  dragged u n w ill in g ly  to  th e  

b a r  of a  f e d e r a l  tr ib u n a l,"^ ®  i n  1803 th e  famous c a se , Marbury v .  M a d i s o n ,^9 

was decided , and acco rd in g  to  W illoughby:

The g re a t s ig n if ic a n c e  o f  th e  d e c is io n  c o n s is te d  n o t sim ply  i n  t h a t  i t  
upheld  th e  power o f  th e  f e d e ra l  ju d ic ia r y  as  opposed to  th a t  o f th e  f e d e r a l  
l e g i s l a t u r e ,  b u t th a t  i t  p o in ted  out th a t  th e  t r ib u n a l  to  which r e s o r t  
shou ld  be had f o r  an  a u th o r i ta t iv e  and f in a l  d e c is io n  in  th e  case  o f  a  fe d 
e r a l  enactm ent o f  d o u b tfu l c o n s t i tu t io n a l i ty  was n o t to  th e  member S ta te s  
o f  th e  Union b u t to  th e  f e d e ra l  Supreme C o u rt,70

Only a  few y ears  a f t e r  th e  Marbury case  th e  Supreme Court in  U nited  

S ta te s  v ,  Peters*^- ru le d  a g a in s t  th e  s t a t e  o f  Pennsylvania and fo r  th e  Uni

te d  S ta te s ,  The case  grew o u t o f  an a c t io n  tak en  by Pennsylvania in  1777#

I n  th a t  y ea r a  s h ip , th e  A c tiv e , was condemned and s o ld  a s  a  p r iz e  by  th e  

s t a t e  a d m ira lty  c o u r t .  The Committee o f  Appeals o f  th e  C o n tin en ta l Congress 

o v e rru le d  th e  s t a t e  d e c is io n  and forbade th e  tu rn in g  o v er o f th e  p roceeds 

to  th e  s t a t e .  However, i n  v io la t io n  o f t h i s  ru l in g  by  th e  U nited  S ta te s  

th e  money was p a id  over t o . t h e  s t a t e  t r e a s u r e r .  I n  1803, th e  U n ited  S ta te s  

sued in  a  f e d e ra l  d i s t r i c t  c o u r t to  reco v e r th e  money, and  judgment was ob

ta in e d ,  I n  r e t a l i a t i o n  th e  l e g i s l a tu r e  o f  Pennsylvania passed  an a c t  deny

in g  ju r i s d ic t io n  to  th e  f e d e ra l  c o u r t ,  and d ire c te d  th e  s t a t e  ex ecu tiv e  to  

use  fo rc e  i f  n ece ssa ry  to  p re v e n t execu tion  o f  th e  f e d e ra l  d e c re e . The 

U nited  S ta te s  Supreme Court th e n  is su e d  a  w r i t  o f mandamus to  compel th e

68 ,  W illoughby, The American C o n s ti tu tio n a l System, p ,  38,

6 9 .  1 Cranch 137 (1803).

7 0 , W illoughby, The American C o n s ti tu t io n a l  System, p .  39 ,

71. 5 Cranch 115 (1 809).
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d i s t r i c t  judge to  en fo rce  h i s  judgm ent, and a f t e r  a  show o f fo rc e  by  a U n it

ed S ta te s  M arsha ll and h i s  posse  con& tatus th e  s t a t e  r e le n te d  and p a id  over 

th e  money; and in d eed , th e  U n ited  S ta te s  secured  th e  c o n v ic tio n  o f  th o se  

s t a t e  m ilitiam en  who a ttem p ted  to  b lo ck  th e  enforcem ent o f  th e  f e d e ra l  de

c r e e .  W illoughby says on t h i s  d e c is io n , "The f a c t s  o f t h i s  famous c a se , to 

g e th e r  w ith  th e  e x p l i c i t  u t te r a n c e s  o f th e  Supreme C ourt, c e r t a in l y  went f a r  

tow ard  dem onstra ting  th a t  a lre a d y  so v ere ig n ty  la y  in  th e  U nited  S ta te s . "72 

He goes on to  produce a d d i t io n a l  evidence ( l a t e r  c a se s )  th a t  e a r ly  i n  

th e  h i s to r y  o f th e  re p u b lic  th e  lo c a t io n  of so v ere ig n ty  s h i f te d  from  th e  

s e v e ra l  s t a t e s  to  th e  u n io n . He c i t e s ,  fo r  exanp le , such case s  a s  F le tc h e r  

v .  Peck, 73 McCulloch v .  M aryland, 7k M artin  v .  Hunter* s L essee , 75 Cohens v .  

Virgd r r ia ,76 and Gibbons v .  Ogden, 77 among o th e rs ,  to  s u b s ta n t ia te  h is  p o s i

t i o n .  In  summar y ,  he say s:

We may s to p  now f o r  a  moment to  summarize th e  l i g h t  t h a t  f o r ty  y e a rs  of 
a c tu a l  exp erien ce  has thrown upon th e  q u e s tio n  a s  to  th e  c h a ra c te r  o f  th e  
G eneral Government e s ta b lis h e d  i n  1789. C e r ta in ly  i t  must be g ran ted  t h a t  
th e  o f f i c i a l l y  d e c la re d  views and th e  r e a l iz e d  f a c ts  had dem onstrated  th e  
a b so lu te  so v e re ig n ty  o f th e  f e d e r a l  power so c o n c lu s iv e ly  a s  p ro p e r ly  to  
p lace  t h a t  q u e s tio n  o u ts id e  th e  sphere  o f  d ebatab le  p o l i t i c a l  th e o ry . Not 
on ly  had th e  supremacy o f  th e  G eneral Government i n  th e  e x e rc is e  o f  i t s  ex
p re s s  and im p lied  powers been s t a t e d  and enforced  i n  th e  most u n q u a lif ie d  
m anner, b u t more im p o rtan t s t i l l ,  and in  i t s e l f  p r a c t i c a l l y  d e c is iv e  o f  th e  
q u e s tio n  as to  th e  lo c a t io n  o f  so v e re ig n ty  i n  our f e d e ra l  system , th e  p r in -

72. W illoughby, The American C o n s ti tu tio n a l System, p .  U u  Under
sc o r in g  i s  th e  p re s e n t w r i t e r 's .

73. 6 Cranch 87 (1810).

7U. k Wheaton 316 (1819).

75. 1 Wheaton 30U (1 8 1 6 ).

76. 6 Wheaton 26k (1821).

77. 9 Wheaton 1 (182U).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

257

c ip le  had been a u th o r i t a t iv e ly  a s s e r te d  and m ain ta ined  th a t  th e  s e tt le m e n t 
o f  a l l  d isp u te s  a s  to  th e  r e l a t i v e  competences o f  th e  s ta t e  and fe d e ra l  gov
ernm ents, -whether o r ig in a t in g  in  th e  s t a t e  o r  f e d e r a l  c o u r ts ,  was p laced  
f i n a l l y  and a b so lu te ly  i n  th e  hands o f th e  supreme ju d ic i a l  organ o f th e  
f e d e ra l  pow er. 78

W illoughby co n c lu d es , th e n ,  t h a t  th e  un ion  was sov ere ig n  and n o t th e  s t a t e s ,  

n o t i n  th e  beg in n in g , b u t so v e re ig n ty  somehow d id  t r a n s f e r  i n  th e  e a r ly  

y e a rs  from th e  s ta t e s  to  th e  u n io n . However, he does no t seem to  be su re  

j u s t  when t h i s  t r a n s f e r  o f so v e re ig n ty  took  p la c e ; a t  one p la c e  he seems to  

in d ic a te  t h a t  th e  U nited  S ta te s  v .  P e te rs  d e c is io n  in  1809 marks th e  change# 

On th e  o th e r  hand, in  a n o th e r  p lace  he says t h a t  th e re  was doubt about t h i s  

p o in t in  th e  minds o f many A m ericans, p a r t i c u la r ly  i n  th e  South; b u t th a t  

th e  r e s u l t  o f th e  C iv il  War l e f t  no doubt a t  a l l  and "no room fo r  subsequent

d i s a g r e e m e n t79

There i s  no doubt in  W illoughby 's mind th a t  th e  union has been so v e r- 
0

e ig n  s in ce  th e  C iv il  Tfer# In d eed , a t  one p o in t he goes so f a r  a s  to  say 

th a t  th e  s t a t e s  o f th e  un ion  " c o n s t i tu te  sim ply governm ental o r ad m in is tra 

t i v e  d i s t r i c t s  o f  th e  U n ited  States#"®® At th e  same tim e , however, he re c 

ognizes t h a t  th e  U nited S ta te s  C o n s ti tu tio n  re se rv e s  to  th e  s t a t e s  a  sphere 

o f  autonomy, th e  degree o f which he endeavors to  d e l in e a te .  The method used  

i s  an  exam ination o f  th e  e x te n t o f fe d e ra l  c o n tro l over th e  form o f s ta t e  

governments and th e  e x te n t to  which the  f e d e r a l  government may go in  super

v is in g  th e  s t a t e s '  re se rv ed  powers#

As to  th e  f i r s t  W illoughby has re fe re n c e  to  th e  g uaran ty  c lau se  o f th e  

C o n s ti tu tio n , and he p o in ts  o u t th a t  th e  only  tim e th a t  th e  fe d e ra l  govern

78. W illoughby, The American C o n s ti tu tio n a l System, p p . 52-53.

79. I b id . ,  p .  111. 80. I b id .
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ment was c a l le d  upon to  in te r p r e t  t h i s  c lau se  was in  th e  famous case o f  

L uther v . Borden, ®-*- i n  which th e  Supreme Court d e c lin ed  to  say  which govern

ment i n  Rhode Is la n d  was th e  l e g a l ly  c o n s t i tu te d  one. The Court h e ld  th a t  

such a  q u e s tio n  must be answered by th e  p o l i t i c a l  branches o f th e  f e d e r a l  

government. L a te r , however, in  th e  R eco n stru c tio n  e ra , Congress, " a c tin g  

under th e  a u th o r i ty  assumed to  be g iven i t  by th e  guaran ty  clause,"® ^ took  

over v i r t u a l l y  complete c o n tro l o f th e  re c o n s tru c tio n  o f  sou thern  s t a t e s .  

Fowever, by  so doing , W illoughby b e lie v e s , th e  fe d e ra l  government gave to  

th a t  c lau se  "an in te r p r e ta t io n  . . .  which i s  v e ry  d i f f i c u l t ,  upon s t r i c t  

p r in c ip le s  o f c o n s tru c tio n , to  j u s t i f y . " ®3 In s te a d , W illoughby con tends,

"a f a i r  in te r p r e ta t io n  o f th i s  c lau se  would have given to  th e  F edera l Gov

ernment a t  th e  most no th in g  more th a n  th e  r ig h t  to  a s s i s t  th e  c i t iz e n s  o f 

th e  s e v e ra l  S ta te s  i n  e s ta b lis h in g  and m a in ta in in g  governments rep u b lican  

in  form and lo y a l to  th e  U n i o n .

As to  th e  second p o in t Willoughby says th a t  th e  fe d e ra l  system  i n  th e  

U nited  S ta te s  i s  v i r t u a l l y  unique in  th e  world i n  th a t  th e  two d i s t i n c t  

and sep a ra te  and v i r t u a l ly  independent s e t s  o f governm ental m achinery a re  

p rov ided  f o r ,  one f o r  th e  c e n tr a l  government, and one each f o r  th e  s t a t e .  

However, i t  i s  to  be no ted , he say s , t h a t —

. . .  though every  e f f o r t  i s  made to  keep th e  governments o f th e  S ta te s  and 
o f th e  Union a s  f r e e  as  p o s s ib le  from th e  in te r fe re n c e  of th e  one by th e  
o th e r ,  th e  two governments do n o t s tan d  upon e x a c tly  th e  same p lane o f au
th o r i ty ;  f o r  whereas a  S ta te  may n o t, even in  th e  d i r e c t  and in g en ^ i3 ex er
c is e  o f one o f i t s  c o n s t i tu t io n a l  powers, in te r f e r e  in d i r e c t ly  w ith  a  f e d -

81. 7 Howard 1 (181£).

82. W illoughby, The American C o n s ti tu tio n a l System, p . 119.

83. I b id . ,  p . 120. 81i. I b id .
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e r a l  o f f ic e r  o r  organ , th e  F ed e ra l Government may i n t e r f e r e  d i r e c t l y  w ith  
a  s t a t e  agency i f  by so doing th e  e f f i c i e n t  e x e rc ise  o f one o f i t s  own con
s t i t u t i o n a l  powers be advanced. ®5

C ontinuing to  examine th e  n a tu re  o f th e  American f e d e r a l  system  Tinder 

th e  C o n s ti tu tio n , W illoughby nex t looks a t  th e  d iv is io n  of powers between 

th e  un ion  and th e  s t a t e s .  He p o in ts  ou t th a t  th e  n a tio n a l government has 

d e leg a ted  powers and th e  s t a t e s  have re se rv e d  pow ers, b u t t h i s  does no t 

mean th a t  th e  fe d e ra l  government has on ly  th o se  e x p re ss ly  enum erated, bu t 

i n  a d d it io n  i t  has th o se  powers n ecessa ry  and p ro p e r f o r  c a r ry in g  in to  ex

ecu tio n  th o se  g ra n te d . Wi l l oughby p o in ts  to  U nited  S ta te s  v .  F ish e r®  ̂ and 

MeCulloch v .  Maryland®? f o r  th e  l i b e r a l  c o n s tru c tio n  o f th e se  im p lied  powers, 

and n o te s  th a t  "a power when employed as  in c id e n ta l  to  th e  e x e rc ise  o f  an 

exp ress power may be u sed  f r e e  from a c o n s t i tu t io n a l  l im i ta t io n  under which 

i t  would r e s t  i f  e x e rc ise d  a s  an  ex p ress  pow er.’1®® He c i t e s  a s  evidence to  

support t h i s  c o n ten tio n  two cases: Veazie Bank v . Fenno®^ and th e  Head

Money C ases. ^

D esp ite  a  d e f in i te  b ia s  in  fav o r o f an in te r p r e ta t io n  of th e  C o n stitu 

t io n  th a t  ho lds th e  c e n t r a l  a u th o r i ty  to  be so v e re ig n , W illoughby does n o t 

approve of th e  in te r p r e ta t io n  o f th e  "w elfare  c lau se"  t h a t  would g ran t to

85. I b id . ,  p . 129.

86. 2 Cranch 358 (180JU).

87. U Wheaton 316 (1819).

88. W illoughby, The American C o n s ti tu tio n a l System, p .  1U3.

89. 8 W allace 533 (1869).

90. 112 U. S . 580 (1881;).
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th e  c e n t r a l  government a d d i t io n a l  pow ers. He contends t h a t  t h i s  c lau se  does

n o t g ra n t to  th e  fe d e ra l  government power o f  ta x a t io n ,  and in  a d d i t io n ,

power to  p ro v id e  f o r  th e  common defense and th e  g e n e ra l w e lfa re . He sa y s ,

"Here t h i s  view  to  be a ccep ted  th e  government of th e  U nited  S ta te s  would a t

once cease  to  be  one o f  enum erated pow ers, f o r  i t  would th en  be p o ss ib le  to

j u s t i f y  th e  e x e rc is e  o f  any a u th o r i ty  w hatsoever upoh th e  ground th a t  th e

91g en e ra l w e lfa re  would th e re b y  be advanced .”

L ikew ise, W illoughby reg a rd s  a s  "most dangerous" t h a t  argument th a t  

would a s s e r t  t h a t  th e  f e d e ra l  government has a d d it io n a l  power by v i r tu e  o f  

i t s  so v e re ig n ty . T his view , he p o in ts  o u t, had been propounded du ring  th e  

Spaaish-A m erican War e r a .  He c i t e s  p a r t i c u la r ly  th e  s ta tem en t o f S enato r 

Thomas C. P l a t t  b e fo re  th e  Senate on December 19, 1898, i n  which he s a id  

th a t  th e  U nited  S ta te s  "p o ssesses  every  so v ere ig n  power n o t re se rv ed  i n  i t s  

C o n s ti tu tio n  to  th e  S ta te s  o r  to  th e  People; t h a t  th e  r i g h t  to  acq u ire  t e r 

r i t o r y  i s  no t re se rv e d , and i s ,  th e re fo re  an in h e re n t so v e re ig n  r ig h t ;  t h a t  

i s  a  r ig h t  upon which th e re  i s  no l im i ta t io n  and w ith  re g a rd  to  which th e re  

i s  no q u a l i f ic a t io n ;  . . .  ."^2  A nother example o f  t h i s  type  o f th in k in g  

was th e  s ta tem en t o f  S en a to r Joseph B. F o rak er o f  Ohio in  th e  Senate on J u ly  

1 , 1898, to  th e  same e f f e c t .  I n  answer to  th e se  p o s i t io n s  W illoughby sa y s :

There can be no q u e s tio n  a s  to  th e  c o n s t i tu t io n a l  unsoundness, as w e ll a s  
o f  th e  re v o lu tio n a ry  c h a r a c te r ,  o f th e  th e o ry  advanced i n  th e  fo rego ing  
q u o ta tio n s . To a cc e p t i t  would be a t  once to  o v e rtu rn  th e  long  l in e  o f  
d e c is io n s  t h a t  have h e ld  th e  U nited  S ta te s  Government to  be one o f l i m i t -

91. W illoughby, The American C o n s ti tu t io n a l  System, p .  11*5• Wil
loughby ta k e s  t h i s  same p o s i t io n  in  h is  The C o n s ti tu t io n a l  Law o f  the  U nited  
S ta te s ,  I ,  97-98 . -------------------- ---------------------------------------

92. Quoted in  W illoughby, The American C o n s ti tu t io n a l  System, p . 11*6.
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ed , enum erated powers.93

W illoughby, in d eed , i s  q u i te  c r i t i c a l  o f  th e  U nited  S ta te s  Supreme 

Court fo r  n o t always b e in g  c a r e fu l  to  deny th e  v a l id i t y  o f in h e re n t sover

e ig n  r i g h t s .  Though he g ra n ts  t h a t  th e  Court has never e x p l i c i t l y  j u s t i 

f i e d  an e x e rc is e  o f a power by th e  f e d e ra l  government on t h i s  ground, i t  

has on th e  o th e r  hand, i n  o b i te r  d ic ta  wso v e ra l tim es used language sug

g e s tin g  i t s  v a l i d i t y . A s  evidence W illoughby c i t e s  a number o f  c a se s , 

in c lu d in g : Knox v .  L e e , 95 Mormon Church v . U n ited  S ta te s ,96 and Jones v .

U nited  S ta te s . 97

Though c r i t i c a l  of th e  Supreme Court on t h i s  is s u e  W illoughby’ s more 

c h a r a c te r i s t i c  view  of th e  Court i s  t h a t  o f  r e s p e c t ,  a d m ira tio n , and a  gen

e r a l  s a t i s f a c t io n  w ith  th e  g re a t bu lk  o f i t s  d e c is io n s  over th e  y e a r s .  His 

d i s s e r t a t io n ,  a s  has been m entioned e a r l i e r ,  was on th e  Supreme C ourt and 

i t s  p la ce  in  th e  American c o n s t i tu t io n a l  system , th e  f i r s t  d i s s e r t a t io n  to  

be w r i t te n  on t h i s  s u b je c t .98 Looking back to  th e  o r ig in s  o f  t h i s  branch 

of government W illoughby ta k e s  ex cep tio n  to  th e  c o n ten tio n  t h a t  th e  Supreme

93. W illoughby, The American C o n s ti tu t io n a l  System, p .  Ilf? .

9U. I b id . ,  p .  1U8.

95 . 12 W allace 557 (1871).

96 . 136 U. S . 1 (1 8 9 0 ).

97 . 137 U. S . 202 (1890).

98. The su b je c t m a tte r  o f  t h i s  work i s  d iv id e d  a s  fo llo w s: C hapters
I  through IV d e a l w ith  th e  h i s t o r i c a l  development o f th e  U n ited  S ta te s  Sup
reme Court; c h a p te r  V d e a ls  w ith  th e  Court and C ongress, c h a p te r  VI d ea ls  
w ith  th e  C ourt and th e  s t a t e  l e g i s l a tu r e s  and c o u r ts ;  c h a p te r  VII d e a ls  w ith  
th e  Court and  th e  E xecu tive ; c h a p te r  V III d e a ls  w ith  th e  C ourt and p o l i t i c s ;  
d h ap te r I I  d e a ls  w ith  "P re sen t C ond itions and Needs o f  th e  Supreme C o u rt;" 
and c h ap te r  X i s  W illoughby’s c o n c lu s io n .
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C ourt ones i t s  o r ig in  l a r g e ly  to  th e  in v e n tiv e  genius o f th e  Founding Fa

th e rs#  In s te a d , th e  f i r s t  o n e - th ird  o f h is  d is s e r ta t io n  i s  g iven  over 

la r g e ly  to  showing Mth e  e x te n t to  nh ich  th e  ju d ic ia r y  th en  e s ta b lis h e d  nas 

th e  re c o g n itio n  o f a lr e a d y  e x is t in g  c o u rts  and powers o f a d ju d ic a t io n , r a 

th e r  th an  th e  c re a t io n  o f  a  new t r ib u n a l  n i th  novel p o w e r s . " ^  He adm its 

t h a t  th e  "method o f r e s t r a in in g  l e g i s l a t i v e  a c t io n  by a  se p a ra te  ju d ic ia l  

t r i b u n a l " 100 -unique to  America, f o r  no European coun try  a t  t h a t  tim e 

p ra c t ic e d  ju d ic ia l  review# However, he f in d s  th a t  ju d ic ia l  rev iew  i s  a 

p a r t  o f  th e  ju d ic ia l  ex p erience  o f  C o lon ia l Am erica. He sa y s , "decided  e v i

dences o f th e  e x e rc ise  o f t h i s  power by c o lo n ia l  c o u rts  p r io r  to  th e  assemb

l in g  o f th e  c o n s t i tu t io n a l  convention  may be found, and t h a t  though we can

n o t ,  th e re fo re ,  c la im  f o r  th e  fram ers of our c o n s t i tu t io n  th e  honor o f  en

t i r e  o r ig i n a l i t y  in  t h i s  c a se , we can c laim  i t  f o r  th e  American p e o p l e . "^-01 

He ex p la in s ;

To th e  Anglo-Saxon ra c e  in  America belongs th e  honor o f  having developed 
government by w r i t te n  c o n s t i tu t io n s .  The id ea  o f a  w r i t te n  c o n s t i tu t io n ,  
a s  san c tio n ed  by  and em anating from th e  peop le , though e a r ly  h in te d  a t  and 
p a r t i a l l y  developed by such w r i te r s  a s  Sidney, Vane, and Locke was an un
t r i e d  experim ent, u n t i l  ad o p tio n  by th e  American c o lo n ie s . Now, w ith  th e  
e s tab lish m en t o f  a  w r i t te n  c o n s t i tu t io n ,  th e  e x is te n c e  o f safeguards a g a in s t  
u n c o n s ti tu t io n a l  l e g i s l a t i o n  i s  n e ce ssa ry . There a re  two methods which may 
be employed. U n c o n s titu tio n a l l e g i s l a t i o n  may be opposed; f i r s t ,  by th e  
fo rc e  o f  p u b lic  op in ion  and moral san c tio n  o r  sen tim en t; o r ,  second, by th e  
e re c tio n  o f c o u rts  w ith  power to  decide  as  to  th e  c o n s t i tu t io n a l i ty  o f such 
law s a s  may be brought in to  q u e s tio n . In  th e  o rg a n iz a tio n  o f our govern
ment we chose th e  l a t t e r  method, b u t in  so doing so fo llow ed numerous p re 
ced en ts  s e t  up by  th e  c o lo n ia l  c o u rts  in  th e  c o n s tru c tio n  of t h e i r  s e v e ra l  
c o n s t i tu t io n s .102

99 . 'Willoughby, The Supreme Court o f  th e  U nited S ta te s ,  p . 32.

100. I b id . ,  p .  27.

101. I b id . ,  p .  28 .-

102. I b i d . ,  p .  29 .
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W illoughby c i t e s  a s  ev idence o f t h i s  a  number o f  s t a t e  c a se s , such a s  

Holmes v .  Tfelton i n  New Tork and T r e v i t t  v .  Weeden in  Rhode I s la n d , a 

s ta tem en t o f  th e  C hief J u s t ic e  o f V irg in ial® ^ to  Edmund Randolph, and a 

l e t t e r  from J .  B. C u ttin g  to  Thomas J e f fe r so n , and a  s ta tem en t o f th e  C hief 

J u s t ic e  o f New Je rsey .l® k  On t h i s  W illoughby concludes:

I n  th e  l i g h t  o f  th e se  c a se s , which have been c i t e d ,  I  th in k  i t  can be 
m ain ta ined  th a t  th e  id e a  o f c o n tro l o f  th e  l e g i s l a tu r e  by ju d ic i a l  a u th o r i ty  
had  been developed b e fo re  th e  assem bling  o f th e  convention  o f 1787 • I t  had 
been s p e c i f i c a l ly  a s s e r te d  i n  a t  l e a s t  a s  many a s  f iv e  c o lo n ie s , and had 
been  th e  s u b je c t o f co n s id e ra b le  p o p u la r d is c u s s io n . When th e  American r e 
p u b lic s  so lved  f o r  th e  w orld th e  problem  of f e d e r a l  un ion , th e  supreme ju d i 
c ia r y ,  which th e y  had e re c te d , was ta k e n  from t h e i r  own s t a t e  governm ents, 
powers being  g iven  i t  commensurate w ith  i t s  new and en la rg ed  d u t ie s .  Every
where b u t in  America i t s  powers a re  unique .105

Throughout t h i s  d i s s e r ta t io n  and in  o th e r  works d e a lin g  w ith  th e  Ameri

can ju d ic ia r y  W illoughby shows a  g re a t ad m ira tio n  f o r  th e  ju d ic ia ry ,  espe

c i a l l y  th e  U nited S ta te s  Supreme C o u rt. He rem arks, f o r  example, t h a t  i t  

"has proved p ro b ab ly  th e  b e s t  working branch  o f  our government."  1®^ In  an

o th e r  p lace  he s a y s , "The e le v a tio n  o f  th e  ju d ic ia ry  in to  a  branch o f gov

ernment n o t on ly  s e p a ra te  from th e  ex ecu tiv e  and l e g i s l a t i v e  b ran ch es , b u t 

coord in a te  w ith  them in  power, has undoubtedly  been one o f th e  g re a t suc

c e sse s  o f  our p o l i t i c a l  system*"!®? A gain, he rem arks:

The most pow erful o f th e se  checks i n  r e ta in in g ,  n o t o n ly  th e  p ro p e r r e 
l a t i o n  between th e  s t a t e  and f e d e r a l  power, b u t betw een th e  departm ents o f  
th e  f e d e r a l  government, has undoubtedly  been  th e  Supreme C o u rt. I t  has been

103. W illoughby does not f u r th e r  id e n t i f y  him, b u t th e  C hief J u s t ic e  
was undoubtedly  Spencer Roane.

101;. W illoughby does n o t f u r th e r  id e n t i f y  him.

103. W illoughby, The Supreme Court o f th e  U nited S ta te s , p .  32 .

106. I b id . ,  p .  16 . 107 . I b i d . ,  p . 27.
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th e  balance  -wheel o f th e  r e p u b lic .  The c o n s t i tu t io n  as  supreme over a l l  
th e se  powers, has s e t  to  them a l im i t—th e  Supreme C ourt, a s  i n t e r p r e t e r  
o f th e  c o n s t i tu t io n ,  has been  th e  in stru m en t f o r  re n d e rin g  o p e ra tiv e  th e se  
l im i t a t i o n s .108

W illoughby f e e l s  t h a t  th e  "supreme va lue"  o f t h i s  independent ju d i 

c ia r y  which th e  Founding F a th e rs  c re a te d  in  1787 has been i t s  fu n c tio n s  as 

a  check upon C ongress. I n  t h i s  connection  he say s , "The e s ta b lish m e n t o f 

a  so v ere ig n  l e g i s l a tu r e  i s  in c o n s is te n t  w ith  th e  v e ry  aim o f fe d e ra lism , 

namely, th e  m aintenance o f  a  d iv is io n  o f powers between th e  n a t io n a l  and 

s t a t e  governm ents. To have made Congress th e  a u th o riz e d  in t e r p r e t e r  o f  i t s  

own a c t s ,  would e v id e n t ly  have l e f t  u n o b stru c ted  th e  road  to  ra p id  abso rp 

t io n  o f  s t a t e  d u tie s  in  n a t io n a l  governm ental a c t i v i t y . " 109

W illoughby f in d s  t h a t  th e  Supreme C ourt has perform ed i t s  fu n c tio n s  

w e ll .  I t  has se rved  a s  a  check upon th e  l e g i s l a t u r e ,  a f a c t  which n o t o n ly  

p re se rv e s  th e  f e d e ra l  system , b u t a ls o  p ro te c ts  th e  independence o f  th e  

th re e  branches o f  government over th e  s ta t e s  w ith o u t d e s tro y in g  th e  suprem

acy  o f the  s t a t e s  w ith in  t h e i r  realm  of powers. A lso , says W illoughby, the  

C ourt has w ise ly  r e f r a in e d  from undue in te r fe re n c e  w ith  th e  o f f ic e  o f P res

id e n t .  He s t a t e s ,  "The powers o f th e  P re s id e n t a r e  alm ost e n t i r e ly  o f a  

p o l i t i c a l  n a tu re  and co n seq u en tly  can r a r e ly  be b rough t w ith in  th e  scope o f 

a  ju d ic ia l  exam ination . H is o n ly  r e s p o n s ib i l i ty  i s  to  th e  p eo p le j h is  o n ly  

check i s  l i a b i l i t y  to  impeachment*"110

Furtherm ore, to  th e  Supreme C ourt1 s c r e d i t ,  i t  has w ise ly  r e f r a in e d

108.
109.

110.

I b id .

I b id . ,  p .  35. 

I b i d . ,  p . 81.
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from engaging in  p a r t i s a n  p o l i t i c a l  s t ru g g le s .  Though th e re  have been , he 

p o in ts  o u t, n o tic e a b le  tre n d s  in  in te r p r e ta t io n ,  a s  f o r  example, th e  lo o se  

c o n s tru c tio n  o f th e  C o n s ti tu tio n  f o r  n e a r ly  o n e -h a lf  c en tu ry  o f th e  n a t io n 's  

e a r l i e s t  h is to r y ,  th e n  a p e rio d  o f  s t r i c t e r  c o n s tru c tio n  f o r  n e a r ly  tw en ty - 

f iv e  y ears  du ring  th e  c h ie f  ju s t ic e s h ip  o f  Roger Taney, and th en  from th e  

ou tbreak  o f th e  C iv il  ‘Bhr to  1890 th e re  was a p e rio d  o f  " r a th e r  loose"  in 

t e r p r e ta t io n  o f th e  C o n s ti tu tio n . This does n o t mean, he say s , th a t  ju s 

t i c e s  decide cases in  a p a r t i s a n  manner, b u t r a th e r ,  " th e se  changes in  th e  

te n o r  of th e  c o u r t 's  d e c is io n s  have flowed, from th e  changes i n  th e  composi

t io n  o f i t s  bench, and in  no case  i s  i t  s tro n g ly  m ain ta ined  th a t  th e  ju s 

t i c e s  have decided  i n  any o th e r  b u t a  co n sc ien tio u s  m anner.""*^ He con

c ludes on t h i s ,  "The in v e s t ig a t io n  o f th e  p a r t  th e  Supreme Court has p layed  

in  p o l i t i c s  g ives us few, i f  any , v e ry  d isag ree a b le  r e s u l t s ,  b u t ten d s  to  

h e ig h ten  our ad m ira tio n  and reverence  f o r  t h i s  i n s t i t u t i o n .

Because W illoughby has l i t t l e  b u t ad m ira tio n  f o r  th e  Supreme Court and 

th e  fe d e ra l  ju d ic ia ry  g e n e ra lly  i t  i s  n o t s u rp r is in g  th a t  he would have few 

su g gestions f o r  reform . He d id  f in d  in  1890, however, t h a t  th e  work o f th e  

Court was r a p id ly  becoming too  volum inous, and th e re fo re ,  he proposed t h a t  

Congress e s ta b l i s h  c o u rts  o f ap p ea ls  in  each o f th e  c i r c u i t s  in te rm e d ia te  

between th e  Supreme Court and th e  C irc u i t  C ourts , th e se  new c o u rts  to  have 

f i n a l  ju r i s d ic t io n  i n  a l l  cases o f  a  s p e c if ie d  c h a ra c te r .H 3

In  th e  conclud ing  c h a p te r  o f  h is  d i s s e r ta t io n  W illoughby a s s e r t s  th a t

111. I b id . ,  p p . 102-103.

112. I b id . ,  p . 10li.

113* I b i d . ,  p .  109.
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th e  c la im  t h a t  th e  Supreme C o u rt’s power to  d e c la re  a c ts  o f Congress dan

gerous i s  unfounded. He say s:

The ju d ic ia ry ,  from th e  v e ry  n a tu re  o f i t s  fu n c tio n s , i s  th e  departm ent 
to  be  l e a s t  fe a re d , l e s t  i t  should  assume unwar r a n te d  powers, o r ,  having  
assumed them, be a b le  to  c a r ry  them in to  o p e ra tio n . The C o n s ti tu tio n , by  
i t s  s e p a ra tio n  o f powers, n e c e s s a r i ly  withdraws from th e  ju d ic i a l  branch  
a l l  powers except th o se  o f a s t r i c t l y  j u d ic ia l  nature,-*-™

He c o n tin u e s :

The v e ry  form o f th e  Supreme C ourt, and a l l  o f i t s  a p p e lla te  ju r i s d ic 
t io n  r e s t s  upon th e  l e g i s l a t i v e  enactm ents. With no ex ecu tiv e  fo rce  a t  i t s  
back , and w ithou t th e  means o f ex tending  i t s  in flu en c e  e i th e r  by patronage 
o r command o f th e  p u b lic  revenues, i t  r e l i e s ,  f o r  th e  ex ecu tio n  of i t s  de
c re e s , upon th e  le g a l  s p i r i t ,  and reverence  f o r  law  o f th e  peop le , and upon 
t h e i r  confidence of i t s  j u s t i c e s ,  and t h e i r  f a i t h  in  i t s  wisdom.

T h is , th e n , i s  th e  check upon th e  Supreme C ourt, R elying f o r  s tre n g th , 
a s  i t  does, upon th e  good w i l l  o f th e  p eo p le , th e  c o u rt i s  o b lig ed  t o  use  
ev ery  means p o s s ib le  to  deserve and keep t h i s  co n fid en ce , by declin in g  to  
give judgments o f a  p o l i t i c a l  n a tu re , and in  o th e r  ways u s in g  every  means 
p o s s ib le  to  exclude from i t s  bench a l l  t a i n t  o f  p a r t i s a n  b i a s . --*-2

The conclud ing  remarks of h is  d i s s e r ta t io n  a re :

T hat which should be a  m a tte r  o f e s p e c ia l  c o n g ra tu la tio n  to  us in  rev iew 
in g  th e  h is to r y  o f th e  f e d e ra l  ju d ic ia r y ,  i s  t h a t  o f a l l  our g re a t i n s t i t u 
t io n s ,  th e  Supreme Court i s  most d i s t i n c t l y  th e  p roduct o f  American g en ius, 
and t h a t  i t s  success i s  a  d i r e c t  te stim o n y  to  th e  h igh  p o l i t i c a l  a b i l i t y  of 
our American people

Though in  1890 W illoughby f e l t  t h a t  th e re  were no grounds f o r  fe a r in g  

th e  power o f ju d ic ia l  rev iew , in  1930 i n  h is  P r in c ip le s  o f th e  C o n s ti tu tio n 

a l  Law of th e  U nited S ta te s , he i n j e c t s  a  word o f c au tio n , say in g , "The ex -

l i l u I b id . , pp . 111-112.

n $ . I b i d . , p . 112.

116 . I b i d . , p . 115.
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pediency  of g iv in g  t h i s  power to  th e  c o u r ts  i s ,  o f co u rse , open to  d iscu s 

s io n ." 11^ Indeed , he p o in ts  o u t t h a t  " th e re  i s  danger . . .  t h a t  th e  ju d g es , 

n o t be ing  i n  c lo se  touch  w ith  o r re sp o n s ib le  to  p u b lic  o p in io n , w i l l  assume 

an  u n n e c e s sa r ily  s t r i c t  o r  b ia se d  a t t i t u d e  tow ards th e  c o n s t i tu t io n a l  powers

o f th e  l e g i s l a tu r e ,  and e s p e c ia l ly  tow ards th o se  r e la t in g  to  what i s  known
T "1 fias  th e  p o lic e  powers of th e  S ta te ."  N o n etheless, he concludes, " In  gen

e r a l ,  however, i t  i s  to  be s a id  th a t  th e  c o u rts  have, by th e  ru le s  which 

th e y  have l a i d  down fo r  them selves w ith  re fe re n c e  to  th e  v a l id i t y  o f l e g i s 

l a t i v e  a c t s ,  k ep t t h e i r  a u th o r i ty  w ith in  j u s t  and exped ien t l i m i t s . " 1 1 ^

As to  w hether th e  Supreme Court in  e x e rc is in g  i t s  power o f  ju d ic ia l  r e 

view in  e f f e c t  th w a rts  th e  w i l l  o f th e  people  'Willoughby says d e f in i t e ly  n o t .  

He a s s e r t s  th a t  th e  e x e rc ise  o f th e  power o f  ju d ic ia l  rev iew  does n o t th w art 

th e  " r e a l  w ill"  o f th e  p eo p le , and h is  reaso n in g  i s  a s  fo llo w s:

The p eop le , a c t in g  solem nly and d e l ib e r a te ly  in  t h e i r  solemn c a p a c ity , 
d e c la re  t h a t  c e r ta in  m a tte rs  s h a l l  be determ ined  in  a c e r ta in  way. These 
m a tte rs , because o f t h e i r  g re a t and fundam ental im portance , th ey  reduce to  
d e f in i te  w r i t te n  form , and d e c la re  th e y  s h a l l  no t be changed excep t in  a 
p a r t i c u la r  manner. I n  a d d it io n  to  t h i s  th e y  go on to  say , i n  su b stan ce , 
t h a t  so decided  i s  t h e i r  w i l l ,  and so m atu re ly  formed in  t h e i r  judgm ent, 
upon th e se  m a tte rs , any a c t  o f t h e i r  own re p re s e n ta t iv e s  in  l e g i s l a tu r e  in 
c o n s is te n t  th e re w ith , i s  n o t to  be tak en  a s  ex p ress in g  a c ts  in c o n s is te n t  
w ith  c o n s t i tu t io n a l  p ro v is io n s , th e  judges a re  g iv in g  e f f e c t  to  th e  r e a l  
w i l l  o f th e  people a s  th e y  have p re v io u s ly  solem nly d e c la re d  i t . 12®

C ontinuing , he say s :

U 7 • W illoughby, P r in c ip le s  o f th e  C o n s ti tu t io n a l  Law o f th e  U nited  
S ta te s , pp . 12-13 .

118. I b id . ,  p .  13.

119. I b id .

120. W illoughby, The C o n s ti tu tio n a l Law of th e  U nited S ta te s ,  I ,  9 .
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I t  m y  indeed  be t ru e  t h a t  p a r t i c u l a r  law s which a re  h e ld  u n c o n s ti tu 
t io n a l  by th e  c o u r ts  e x p re ss , a s  de tached  p ro p o s it io n s , th e  w ishes o f  th e  
p e o p le . B u t, viewed in  connec tion  w ith  th e  e n t i r e  c o n s t i tu t io n a l  scheme o f 
government, th e y  do n o t; f o r  th e  v e ry  e x is te n c e  o f th e  C o n s ti tu t io n  i s  
founded upon th e  c o n v ic tio n  t h a t ,  as  a  g en e ra l p ro p o s it io n , i t  i s  b e t t e r  
th a t  th e  government should  be r e s t r a in e d  by e s ta b lis h e d  c o n s t i tu t io n a l  p ro
v is io n s ,  even though, i n  p a r t i c u la r  c ircu m stan ces , th e  in s ta n t  w ishes of 
th e  people a re  d e fe a te d . ^1

W illoughby's most am bitious work on c o n s titu tio n a l law , i s ,  as has been
T Opsa id , h is  three-volum e t r e a t i s e .  Though there have been many volumes 

w ritten  in  th is  f i e l d  both before and sin ce  W illoughby's time i t  i s  proba

b ly  the b est o f i t s  kind even today, though i t  undoubtedly su ffe r s  now from 

being out o f d a te . W illoughby's successor as the outstanding commentator 

on United S ta tes c o n stitu tio n a l law, Professor Edward S. Corwin, had th is  

to  say o f th e second e d itio n  o f Willoughby on th e C on stitu tion  of th e United  

S tates

121. I b id . ,  p .  9 .

122. The C o n s ti tu tio n a l Law o f th e  U nited  S ta te s , p u b lish ed  in  1910, 
w ith  a second and en larg ed  e d i t io n  in  1929o For co n v en ien ce 's  sake th e  sub
j e c t  m a tte r o f t h i s  work can be d iv id ed  in to  some e ig h teen  main head ings:
Two ch ap te rs  on th e  p r in c ip le s  o f  c o n s t i tu t io n a l  law ; fo u r te e n  c h ap te rs  on 
th e  n a tu re  o f th e  American fe d e ra l  system ; f iv e  c h ap te rs  on a l i e n s ,  c i t i z e n 
s h ip , and In d ia n s ; one c h a p te r  on th e  adm ission  o f  new s ta t e s ;  te n  c h ap te rs  
on th e  t e r r i t o r i e s ;  fo u r c h ap te rs  on th e  t r e a ty  power; one c h a p te r  on th e  
amending power; th re e  c h ap te rs  on C ongress; two ch ap te rs  on ta x a t io n ;  n in e 
te e n  ch ap te rs  on i n t e r s t a t e  and fo re ig n  commerce; th re e  c h a p te rs  on bank
ru p tc y , co inage , w eights and m easures, p o s ta l  pow ers, p a te h ts ,  and copy
r ig h t s ;  one c h a p te r  on c o n s t i tu t io n a l  l im i t s  on fe d e ra l  c r im in a l law; fo u r  
c h ap te rs  on in d iv id u a l r ig h t s ;  e lev en  c h ap te rs  on th e  fe d e ra l  ju d ic ia r y ;  one 
c h a p te r  on impeachment; fo u r  c h ap te rs  on th e  p res id en cy ; th r e e  c h a p te rs  on 
s e p a ra tio n  o f powers; th i r t e e n  c h ap te rs  on due p ro cess  o f law ; and two chap
t e r s  on equal p ro te c t io n  o f  th e  law s. Comparing i t  w ith  th e  f i r s t  e d i t io n  
one f in d s  th e se  among th e  d if f e r e n c e s :  F i r s t  e d i t io n ,  s ix ty - f iv e  c h a p te rs ,
1 ,390 pages, 1 ,350 cases c i t e d .  Second e d i t io n ,  106 c h a p te rs , o v er 2,100 
pages, over 3 ,100 cases c i t e d .  The enlargem ent o f th e  second e d i t io n  i s  due 
la r g e ly  to  th e  g re a te r  tre a tm e n t g iven  to  th e  commerce and due p ro ce ss  
c la u s e s .  P ro fe sso r Corwin r e f e r s  to  W illoughby 's tre a tm en t o f  due p ro cess  
and equal p ro te c t io n  a s  "system atic* ' and " e x c e l le n t ."  See c i t a t i o n  below .

123. This i s  th e  t i t l e  o f  W illoughby 's three-volum e work a s  i t  app ears  
on th e  co v er b in d in g .
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I t  -would be d i f f i c u l t  to  o v e rp ra ise  t h i s  adm irable work. I t s  one con
sp icuous d e fe c t i s  i t s  a p p a re n tly  a r b i t r a r y  arrangem ent o f  to p ic s ,  a  d e fe c t 
t h a t  i s  s a t i s f a c t o r i l y  r e p a ire d  by th e  e x c e lle n t t a b le  o f  c o n ten ts  and th e  
in d e x . I t  can be c o n f id e n tly  p re d ic te d  th a t  W illoughby On th e  C o n s ti tu tio n  
•w ill i n  i t s  renewed youth  more th a n  re p e a t i t s  e a r l i e r  s u c c e s s

I t  i s  n o t th e  purpose of th e  w r i te r  to  a tte m p t to  summarize t h i s  t r e 

mendous work on U nited S ta te s  c o n s t i tu t io n a l  law . I t  most be no ted , how

e v e r , t h a t  t h i s  i s  no mere co m p ilia tio n  o f cases  and s t a t u t e s ,  bu t r a th e r  

i s  a  commentary, an in te r p r e ta t iv e  a n a ly s is  o f  th e  p r in c ip le s  entoodied in  

th e  C o n s ti tu tio n  as th e y  have evolved in  cases and s ta tu te s *  W illoughby 

alw ays saw a  c lo se  co n n ec tio n  between U nited S ta te s  c o n s t i tu t io n a l  law and 

p o l i t i c a l  th e o ry . In  a n o th e r work he s a id , r e f e r r in g  to  th e  -value o f p o l i 

t i c a l  ph ilosophy:

A ll of h is  ^ f e r s h a l l ’ s ^  c h ie f  o p in ions a re  a lm ost w holly  essays in  p o l i 
t i c a l  th e o ry . This i s  ev id en t from th e  f a c t  t h a t  in  them v e ry  r a r e ly  i s  a 
l e g a l  a u th o r i ty  o r  p reced en t c i te d  to  s u s ta in  th e  reaso n in g  employed o r th e  
co n c lu sio n s  reached .

S ince M a rsh a ll 's  t im e , though re fe re n c e s  to  p re v io u s ly  decided  cases 
abound in  i t s  w r i t te n  o p in io n s , th e  r a t i o  d ecidend i o f th e  d e c is io n s  o f th e  
U nited  S ta te s  Supreme C ourt h a s , i n  many o f th e  more im p o rtan t cases been 
d e riv ed  from  p r in c ip le s  e s ta b lis h e d  by  pure p o l i t i c a l  th e o ry .^^5

W ith t h i s  i n  mind i t  m ight be w ell to  in d ic a te  some o f W illoughby 's commen

t a r y  on th e  C o n s ti tu tio n , s t a r t in g  w ith  th e  p r in c ip le s  o f c o n s t i tu t io n a l  

c o n s tru c tio n  employed by th e  Supreme C ourt.

A fte r  co n s id e rin g  what m ight be c a l le d  th e  more m echanical a sp e c ts  o f 

c o n s t i tu t io n a l  c o n s tru c tio n , a s  fo r  example, th e  presum ption in  fav o r o f

12i(.. Edward S. Corwin, "Review o f W illoughby’ s The C o n s ti tu tio n a l Law 
o f th e  U nited  S ta te s ,"  The American Jo u rn a l o f -T ntem ati n m l T«wr ttttt 
TT959T,“90^  -----------------------------------------------------

125. W illoughby, The Fundamental Concepts o f P ub lic  Law, p . 27.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

270

th e  c o n s t i tu t io n a l i ty  o f s t a t u t e s ,  te c h n ic a l  te rm s , th e  u se  o f  v a rio u s  o u t

s id e  so u rces  such a s  The F e d e r a l i s t , th e  meaning o f  "we, th e  p eo p le ,"  e t c . ,  

W illoughby g ives some a t t e n t io n  to  the  fo rce  o f  " n a tu ra l  law s."  On n a tu ra l  

la irs he say s , "The utm ost th a t  can be s a id  fo r  them  i s  t h a t  where th e  la n 

guage o f th e  C o n s ti tu tio n  adm its o f doubt, i t  i s  to  be presumed th a t  au tho

r i t y  i s  n o t g iven f o r  th e  v io la t io n  of acknowledged p r in c ip le s  o f ju s t i c e  

and l i b e r t y . "  I n  view  of W illoughby1 s re p e a te d  d e n ia l o f th e  v a l id i ty  

o f n a tu ra l  law i n  h is  works on p o l i t i c a l  th e o ry , t h i s  i s  q u i te  an  adm ission 

i f  what i s  meant he re  i s  t h a t  beh ind  th e  c o n s t i tu t io n  s tan d s  a th e o ry  o f 

n a tu ra l  law , w a itin g  to  be c a l le d  in to  se rv ic e  in  th e  even t t h a t  th e  wording 

o f th e  C o n s ti tu tio n  i s  n o t ab undan tly  c l e a r .  In  view  o f  ■Willoughby's p re 

v ious r e f u ta t io n  o f th e o r ie s  o f n a tu ra l  law , however, i t  might be s a f e r  to  

assume th a t  he does n o t see  n a tu r a l  law a s  th e  fo u n d a tio n  o f c o n s t i tu t io n a l  

law .

Likew ise W illoughby d en ies  t h a t  th e  " s p i r i t "  o f  th e  C o n s ti tu tio n , o r 

a s  W illoughby sees  i t ,  " th e  a b s t r a c t  p r in c ip le s  ded u cib le  from . . . "  th e  

f a c t  th a t  " th e  fundam ental purpose o f th e  c o n s t i tu t io n a l  f a th e r s  was th e  

c re a tio n  o f a  f r e e  re p u b lic a n  government, and t h a t ,  th e re fo re  th e  C o n stitu 

t io n  should , w hatever i t s  exp ress term s may p ro v id e , never be construed  as  

to  v io la te  .  . ." -^ 7  them, i s  o f no fo r c e .  His re a so n  f o r  opposing an in 

t e r p r e ta t io n  of th e  C o n s ti tu tio n  in  th e  l i g h t  o f i t s  s p i r i t  i s  th a t  i t  

"would re n d e r in d e te rm in a te  what th o se  powers o f l im i ta t io n s  a r e . "128 How

e v e r , he does p o in t ou t t h a t  " th e  r e s o r t  to  th e  g e n e ra l n a tu re  and purpose

126. W illoughby, C o n s ti tu t io n a l  Law, I ,  66 .

127. I b id . ,  pp . 67- 6 8 .

128. I b i d . ,  p . 71.
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o f th e  C o n s ti tu tio n  in  o rd e r to  determ ine doubts n o t o therw ise  re so lv a b le  

i s  a le g it im a te  p r a c t ic e ,  su s ta in a b le  by  g e n e ra l p r in c ip le s  governing th e  

c o n s tru c tio n  o f w r i t t e n  in s tru m en ts  • • « . l,^ 9  on th e  o th e r  hand, he 

p o in ts  o u t—

. . • th e  r e s o r t  to  th e  ' s p i r i t 1 o f th e  C o n s ti tu tio n , i n  o rd e r e i t h e r  to  
s u s ta in  an  e x e rc ise  o f governm ental power o r  to  impose a  l im i ta t io n  upon i t  
which i s  n o t p rov ided  f o r  by th e  in s tru m en t i t s e l f ,  i s  n o t a v a l id  p r a c t ic e ,  
s in ce  i t  s tan d s  i n  e s s e n t ia l  o p p o s itio n  to  th e  o th e r  ru le s  which th e  co u rt 
has d ec la red  fundam ental fo r  de term in ing  th e  power g ran ted  to  o r  l im i ta t io n s  
imposed upon th e  F ed e ra l Government by  th e  C o n s t i tu t io n ,"13°

W illoughby i s  w i l l in g  to  g ran t th e  l in e  o f  d is t in c t io n  between th e se  two 

concep ts—th e  " s p i r i t ” o f th e  C o n s ti tu tio n  and th e  "g en e ra l purpose" o f 

th e  C o n s titu tio n — i s  d i f f i c u l t  to  draw, b u t he a s s e r t s  t h a t  th e  " d is t in c 

t io n  i t s e l f  i s  a  c le a r  and lo g ic a l  o n e ,"131

Because th e  C o n s ti tu tio n  was in ten d ed  to  l a s t  f o r  a l l  tim e W illoughby 

a s s e r t s  t h a t  i t s  p ro v is io n s  a re  to  be made a p p lic a b le  to  new co n d itio n s  a s  

th e y  a r i s e  in  American n a tio n a l  l i f e .  This does n o t mean, however, t h a t  

" th e se  new c o n d itio n s  s h a l l  in  any case  j u s t i f y  th e  ex e rc ise  o f a  power n o t 

g ran ted , o r  c re a te  a  l im i ta t io n  no t imposed by th e  C o n s ti tu tio n , bu t t h a t  

powers which a re  g ran ted  s h a l l ,  i f  p o s s ib le ,  be made a p p lic a b le  to  th e se  

new co n d itio n s• " ^ 2  c i t i n g  th e  commerce c lau se  W illoughby p o in ts  ou t how 

new means o f t r a v e l ,  unknown a t  th e  tim e  o f th e  d r a f t in g  o f th e  C o n stitu 

t i o n ,  have become s u b je c t to  c o n g re ss io n a l r e g u la t io n ,  "The C o n s ti tu t io n ,"  

says W illoughby, q uo ting  from In  re  Debs, "has n o t changed. The power i s

129. Ib id

130. Ib id ,

131. Ib id ,

132. Ib id ,
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th e  same* But i t  o p e ra tes  to d ay  upon inodes o f  i n t e r s t a t e  commerce th en  un

known t o  th e  f a th e r s ,  and i t  w i l l  o p e ra te  w ith  eq u al fo rc e  upon any new 

modes o f such commerce which th e  fu tu re  may d e v e l o p .  " -* -3 3  Furtherm ore, Wil

loughby sees  c e r ta in  o f th e  p ro v is io n s  o f th e  C o n s ti tu tio n  assum ing a  g re a t

e r  o r  l e s s e r  im portance a s  a  r e s u l t  o f changing c o n d itio n s , a s  f o r  example 

th e  wide a p p l ic a t io n  o f th e  war powers o f  th e  P re s id e n t in  tim es o f i n t e r 

n a tio n a l  s t r i f e *

B r ie f  re fe re n c e  was made e a r l i e r  in  t h i s  c h ap te r  to  W illoughby a s  a 

" l i b e r a l  c o n s tru c tio n is t"  a s  opposed to  th o se  who i n  th e  p a s t  have advocat

ed a  " s t r i c t  co n s tru c tio n "  o f th e  C o n stitu tio n *  F u r th e r  comment on t h i s  i s  

in  o rd e r h e re . Speaking o f th e  v a l id i t y  o f l i b e r a l  a s  opposed to  s t r i c t  

c o n s tru c tio n  he says:

The j u s t i f i c a t i o n  f o r  t h i s  has been deduced from th e  g en era l n a tu re  o f  
th e  C o n s ti tu tio n  a s  an  in s tru m en t o f governm ent, and from th e  c h a ra c te r  of 
th e  end which was sought to  be o b ta in ed  by i t s  e s ta b lish m e n t. The F ed e ra l 
Government e x i s t s ,  n o t f o r  th e  b e n e f i t  o f  th o se  who e x e rc is e  i t s  pow ers, b u t 
to  subserve  th e  n a t io n a l  i n t e r e s t s ,  —p o l i t i c a l ,  i n d u s t r i a l ,  and s o c ia l ,  —  
o f  th e  people  who framed and adop ted  i t *  W hile, th e r e f o r e ,  i t  i s ,  i n  e s 
s e n t i a l  c h a ra c te r ,  a  g ra n t o f  powers, and i s  t o  be construed  a s  such , i t s  
term s a re  to  be in te r p r e te d  in  th e  l i g h t  o f  th e  f a c t  t h a t  th e  people in  
ad o p tin g  i t  d e s ire d  th e  e s tab lish m en t and m aintenance o f an  e f f e c t iv e  N atio
n a l  Government, and th e re fo re  one endowed w ith  powers commensurate w ith  t h i s
end* 3u

He ag re es  w h o lehearted ly  w ith  M arshall* s reaso n in g  in  Gibbons v . O g d e n - * - 3 5  

to  th e  e f f e c t  th a t  th e re  i s  no good and s u f f i c i e n t  reaso n  f o r  a  s t r i c t  con

s t r u c t io n  o f  e i th e r  th o se  powers e x p re ss ly  o r  im p lie d ly  co n fe rred  on th e

133. Quoted in  I b i d . ,  p . 72. The c i t a t i o n  f o r  th e  case  i s  158 U. S . 
561* (1895). -----

13U. W illoughby, C o n s ti tu tio n a l law ,  I ,  78.

135. 9 Wheaton 1 (1821*).
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n a t io n a l  governm ent. S t r i c t  c o n s tru c tio n  he ho lds to  be a  n a tu ra l  c o ro l

l a r y  o f th e  s t a t e s ’ r ig h t s  d o c tr in e , b u t one which i s  not a t  a l l  re q u ire d  

by  th e  n a t io n a l i s t i c  d o c tr in e .

W illoughby’ s accep tance  o f M arsh a ll’ s th e o ry  o f  " im p lied  powers” does 

n o t mean, however, th a t  he su b sc rib es  to  th e  th e o ry  s e t  f o r th  by James Wil

son and Theodore R o o s e v e l t ^ - 3 6  -which goes much f a r th e r  th a n  M arsh a ll’ s .  T his 

th e o ry , W illoughby say s , a s s e r t s —

• 4 .  t h a t  a  s u b je c t  n o t o r ig in a l ly  w ith in  the  sphere  o f F ed era l c o n tro l ,  
may, by  mere change o f c ircu m stan ces , be brought w ith in  th e  F e d e ra l f i e l d .  
Thus, to  i l l u s t r a t e  c o n c re te ly , i t  m ight be argued acco rd in g  to  th e  doc
t r i n e  o f  im p lied  powers t h a t  a s  im p lied  in  a u th o r i ty  e x p re ss ly  g ran ted  to  
Congress might compel a l l  c o rp o ra tio n s  o r  in d iv id u a ls  m anufacturing  com
m o d itie s  f o r  fo re ig n  o r  i n t e r s t a t e  commerce to  o b ta in  a  F ed e ra l l ic e n s e ,  
such a  l ic e n s e  to  be g ran ted  upon such term s as Congress m ight see f i t  to  
d ic ta te *  A ccording to  th e  W Ilson-R oosevelt d o c tr in e , however, i t  cou ld  be 
argued  th a t  th e  c o n tro l  o f  m anufacturing  i s  not e x p re ss ly  den ied  th e  Fed
e r a l  Government n o r e x p re ss ly  p laced  w ith in  th e  ex c lu s iv e  c o n tro l o f  th e  
S ta te s ,  and t h a t ,  under e x is t in g  in d u s t r i a l  c o n d itio n s  i t  be ing  o f F ed e ra l 
im portance th a t  th e s e  m anufacturing  co n ce rn s , o r  c e r t a in  o f them , should be 
re g u la te d , and th e  S ta te s  b e ing  incom petent to  fu r n is h  th e  n e ce ssa ry  regu
l a t i o n ,  th e r e f o r e ,  th e  F ed e ra l Government has th e  pow er.137

F o r tu n a te ly , says W illoughby, th e  Supreme Court has n ever accep ted  t h i s  in 

te r p r e t a t i o n  o f c o n s t i tu t io n a l  c o n s tru c tio n , and in d eed , e x p re ss ly  re p u d i

a te d  i t  i n  Kansas v .  C o l o r a d o . 1 3 8

One o f th e  more in te r e s t in g  o f W illoughby’ s o b se rv a tio n s  on th e  C o n sti

tu t io n  i s  th a t  on th e  t r e a t y  power.-3 9  He i s  p a r t i c u l a r ly  in te r e s te d  in

136. W illoughby does n o t in d ic a te  th e  source o f James W ilson’ s th e o ry  
b u t does a t t r i b u t e  R o o sev e lt’ s to  h is  speech a t  th e  d e d ic a tio n  o f th e  Penn
sy lv an ia  c a p i to l  a t  H a rr isb u rg . C o n s ti tu tio n a l Law, I ,  81.

137. W illoughby, C o n s ti tu tio n a l Law, I ,  81-82.

138. 206 U. S . 1*6 (1907).

139* In  a d d i t io n  to  h is  tre a tm e n t o f  th i s  su b je c t in  h is  C o n s ti tu tio n -
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w hether th e re  a re  c o n s t i tu t io n a l  l im i t s  to  th i s  power. He n o te s  th a t  th e  

C o n s ti tu tio n  p la c e s  no ex p ress  l im i t a t io n s  as to  th e  s u b je c t  m a tte r  o f 

t r e a t i e s ,  and th a t  t r e a t i e s  a re  d e c la re d  by  th a t  in s tru m en t to  be th e  sup

reme law  of th e  la n d , d e s p ite  what s t a t e  c o n s t i tu t io n s  and laws may p ro v id e . 

D esp ite  th e  f a c t  t h a t  no t r e a t y  has been voided by  th e  Supreme C ourt th a t  

organ has re p e a te d ly  in d ic a te d  in  o b i te r  d ic ta  th a t  th e re  a r e  im p lied  con

s t i t u t i o n a l  l im i ta t io n s  on th e  s u b je c t m a tte r  o f  t r e a t i e s .  More s p e c i f i 

c a l l y ,  W illoughby searches in to  th e  q u e s tio n  of w hether th e  re se rv ed  powers 

o f th e  s ta t e s  pose a  l im i ta t io n  upon t r e a t y  making powers. He n o te s  th a t  

th e  C ourt has in  " ju d ic i a l  d ic ta 11 s a id  t h a t  a  t r e a t y  cannot invade th e  r e 

se rv ed  powers o f  th e  s t a t e ,  b u t on th e  o th e r  hand has upheld  t r e a t i e s  th a t  

d id  s o . On t h i s ,  W illoughby says th e  " tru e  d o c trin e"  i s  t h a t —

• • • in  a l l  th a t  p ro p e rly  r e l a t e s  to  m a tte rs  o f  in te r n a t io n a l  r ig h t s  and 
o b lig a t io n s , w hether th e se  r ig h t s  and o b lig a tio n s  r e s t  upon th e  g enera l 
p r in c ip le s  o f in te r n a t io n a l  law , o r  have been c o n v en tio n a lly  c re a te d  by 
s p e c i f ic  t r e a t i e s ,  th e  U nited  S ta te s  p o ssesses  a l l  th e  powers o f  a  c o n s t i
t u t i o n a l ly  c e n tr a l iz e d  so v ere ig n  S ta te ;  and , th e re fo re ,  t h a t  when th e  ne
c e s s i t y  from th e  in te r n a t io n a l  s ta n d p o in t a r is e s  th e  t r e a t y  power may be 
e x e rc is e d , even though th e re b y  th e  r ig h t s  o rd in a r i ly  re se rv e d  to  th e  S ta te s  
a re  invaded .

The w r i te r  i s  le d  to  th e  b e l i e f  t h a t  t h i s  w il l  be th e  p o s i t io n  f i n a l l y  
and a f f i r m a tiv e ly  taken  by o u r ju d ic ia r y  from a rev iew  o f th e  manner in  
w hich, in  th e  p a s t ,  i n  ev ery  in s ta n c e  in  which i t  has been n e c e ssa ry  to  en
dow th e  F edera l Government w ith  a  power i n  o rder t h a t  i t s  N a tio n a l Suprem
acy , and i t s  a d m in is tra tiv e  e f f ic ie n c y , might be p re se rv ed , th e  Supreme 
C ourt o f  th e  U nited  S ta te s  had found th e  means to  do so .

D esp ite  t h i s ,  he f e e l s  t h a t  th e re  a re  l im ita t io n s  on th e  t r e a t y  power

a l  Law, I ,  C hapter XXXVI, 561-90, i t  appears i n 'h i s  "The C o n s ti tu tio n a l Lim
i t s  o f  th e  Treaty-M aking Power o f th e  U nited  S ta te s ,"  Proceedings o f th e  
American S o c ie ty  o f I n te r n a t io n a l  Law. (1907), pp . 201-11. An abridgm ent 
a ls o  appeared  in  TEe Johns Hopkins U n iv e rs ity  C irc u la r ,  (1908), No. 3 , pp . 
2 -7 . ;

HiO. "Willoughby, C o n s ti tu tio n a l Law, I ,  569•
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found in  th e  v e ry  n a tu re  of t r e a t ie s *  He says—

• • • th e  trea ty -m ak ing  power may no t be vised to  secu re  a  r e g u la t io n  o r con
t r o l  o f a  m a tte r  no t p ro p e rly  and f a i r l y  a  m a tte r  o f  in te r n a t io n a l  concern . 
I t  cannot be employed w ith  re fe re n c e  to  a  m a tte r  n o t le g i t im a te ly  a  s u b je c t 
f o r  in te r n a t io n a l  agreem ent, any  more th a n  can th e  S ta te s  under th e  c laim  
of an  e x e rc ise  o f t h e i r  p o lic e  power re g u la te  a  m a tte r  n o t f a i r l y  compre
hended w ith in  th e  f i e l d  o f p o lic e  re g u la tio n  * * . • ^ F h is7  excludes from 
th e  F e d e ra l trea ty -m ak in g  power th e  a u th o r i ty  to  d is re g a rd  th o se  p ro h ib i
t io n s  o f th e  C o n s ti tu tio n , exp ress  and im p lied , which a re  d ire c te d  n o t to  
Congress bu t to  th e  N ational Government a s  a whole.

Looking back to  W illoughby1 s concept o f so v e re ig n ty  a s  meaning le g a l  

omnipotence i t  i s  no t s u rp r is in g  t h a t  h is  th e o ry  o f th e  n a tu re  o f  th e  Ameri

can f e d e ra l  system  ta k e s  th e  tu rn  th a t  i t  does. Moreover, i f  one a c c e p ts  

h is  d e f in i t io n  o f so v ere ig n ty  a s  v a l id  then  h is  d iscu ss io n  o f th e  n a tu re  o f 

th a t  system  i s  n o t i l l o g i c a l .  I t  i s  undoubtedly  t r u e ,  a s  he say s , t h a t  th e  

Founding F a th e rs  f e l t  th e y  were d iv id in g  so v e re ig n ty  between th e  n a t io n  and 

th e  s t a t e s .  I t  does n o t augment th e  s ta tu r e  o f  a n a ly t ic a l  ju r isp ru d e n c e , 

however, to  adm it, a s  he does, t h a t  th e  p r a c t i c a l  a p p l ic a t io n  o f i t s  b a s ic  

p r in c ip le  in  1787-89 would have meant d isap p ro v a l o f  th e  C o n s ti tu tio n  by 

th e  p eo p le . Had th e y  known th a t  what th e y  were doing was l o g ic a l ly  and l e 

g a l ly  im possib le  th ey  would have v o ted  a g a in s t  r a t i f i c a t i o n ,  in  a l l  proba

b i l i t y .  This could v e ry  w ell le a d  one to  conclude th a t  i t  was fo r tu n a te  fo r  

th e  fu tu re  w e ll-b e in g  o f th e  n a tio n  th a t  th e  p u b lic  f ig u re s  and th e  peop le  

g e n e ra lly  were ig n o ran t o f  th e  p r in c ip le s  o f  a n a ly t ic a l  ju r isp ru d e n c e .

W illoughby le ad s  h is  re a d e rs  to  b e lie v e  t h a t  th e re  a re  on ly  two ch o ices  

a s  to  th e  th e o r ie s  o f  th e  American fe d e ra l  system^ th a t  i s ,  t h a t  th e  s t a t e s  

a re  sovereign  o r th e  union i s  so v ere ig n . This appears in e v i ta b le  i f  one a c -

l i i l .  I b i d . ,  p . 570.
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c e p ts  W illoughby 's d e f in i t io n  and concept o f so v e re ig n ty . I t  i s  n o t neces

sa ry , however, to  be i n  a  p o s i t io n  o f having t o  a cc e p t one extrem e o r th e  

o th e r ,  f o r  one can a cc e p t e i th e r  a th e o ry  o f th e  d i v i s i b i l i t y  o f sovere ign 

t y ,  w ith  one d iv is io n  i n  th e  n a tio n  and th e  o th e r  i n  th e  s t a t e s ;  o r  perhaps 

more lo g ic a l ly ,  one can accep t the  th e o ry  th a t  so v e re ig n ty  r e s id e s  in ' th e  

people a t  la r g e ,  a th e o ry  which C hief J u s t ic e  M arshall seems to  advocate  in  

McCulloch v . M aryland, and th a t  a t  P h ilad e lp h ia  in  1787 t h i s  so v e re ig n ty  

was a l lo c a te d  to  th e  n a tio n  in  p a r t  and to  th e  s t a t e s  in  p a r t .  M oreover, 

i t  i s  q u ite  p o s s ib le  to  conceive o f so v e re ig n ty  a s  r e s id in g  in  th e  c o n s t i 

tu e n t  power, th a t  i s ,  th e  power th a t  has a u th o r i ty  to  amend th e  c o n s t i tu t io n  

o r to  c a l l  a  c o n s t i tu t io n a l  conven tion . Indeed , A ustin  does t h i s  in  h is  

a n a ly s is  o f th e  lo c a t io n  o f so v ere ig n ty  in  th e  U nited  S ta te s .

C ertain ly  W illoughby's extreme statem ent th at the s ta te s  are merely 

su b -d iv is io n s o f th e n ation a l government i s  without m erit. Sven th e most 

ardent o f n a t io n a lis ts  o f the f i r s t  h a lf  o f  the n ineteenth  century would 

hardly have gone th at fa r . An examination o f W illoughby's C on stitu tion a l 

Law, volume I ,  w i l l  show th at he f e e ls  the s ta te s  have a sphere o f  autho

r i t y  which i s  .protected from encroachment by the n ation a l a u th o r ity .

W illoughby's adm iration fo r  the Supreme Court and i t s  d ec ision s which 

was pointed to  e a r l ie r , as p a r tic u la r ly  m anifested in  h is  doctoral d is s e r ta 

t io n , i s  seen a lso  in  h is  C on stitu tion al Law. He fin d s l i t t l e  to  c r i t i c i z e  

in  some o f the Court's more con troversia l ca se s , d ec isio n s th a t have aroused  

great storms o f c r it ic ism  in  the n a tio n 's  newspapers, learned jou rn a ls, e t c .  

These includes S cott v .  Sanford, 1^  P . S. v .  E. C. K n ig h t^  Pollock v .

Ui3. 19 Howard 393 (1857).

llU i. 11*6 U. S . 1 (1895). This i s  th e  case  in  which th e  Supreme Court
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Farm ers ' Loan and T ru st C o . , ^ 5  Hammer v .  D agenhart, 1^6 Adk in s  v .  C h ild ren 1 s 

H o sp ita l , 1*1? B a ile y  v . D rexel F u rn itu re  C o .,1**® and F le tc h e r  v . P eck ,1**? 

among o th e r s .  On th e  o th e r  hand, he  i s  m ild ly  c r i t i c a l  o f  th e  d e c is io n  i n  

Lochner v . New Y o r k b u t  does n o t seem to  n o tic e  th e  re v o lu tio n a ry  im

p l ic a t io n s  f o r  c o n s t i tu t io n a l  law  embodied in  M u lle r v .  Qregon. 1^1

U n fo rtu n a te ly , W illoughby had n o th in g  more to  say  on c o n s t i tu t io n a l  

law  a f t e r  h is  work was p u b lish ed  in  1929. There i s  much th a t  he cou ld  have 

s a id , undoubted ly , i n  th e  g re a t  j u d i c i a l  upheaval o f  th e  19301s .  However,  

by  t h i s  tim e  W illoughby had r e t i r e d ,  and though s t i l l  a c t iv e  enough to  w rite

e s ta b l is h e d  th e  d o c tr in e , s in c e  abandoned, th a t  m anufactu ring  succeeds to  
commerce, b u t i s  n o t a p a r t  o f  i t .

ll*9« 198 U. S. 601 (1899)• I n  t h i s  case  th e  income ta x  was d e c la re d
u n c o n s t i tu t io n a l ,  i t  b e in g  h e ld  to  be a  d i r e c t  t a x ,  c o n tra ry  to  e a r l i e r  de
c is io n s .

11*6. 21*7 U. S. 291 (1913). I n  t h i s  case  a c h i ld  la b o r  law  o f 1916
was s t r ic k e n  down.

ll*7« 261 U. S . 929 (1923). T his d e c is io n  in v a l id a te d  a  co n g re ss io n a l 
s t a tu te  a u th o r iz in g  th e  e s ta b lish m e n t o f  minimum wages in  th e  D i s t r i c t  o f  
Columbia.

11*8. 299 U. So 20 (1 9 2 2 ). In  t h i s  case  a n o th e r f e d e ra l  s t a t u t e  on
c h i ld  la b o r  was in v a l id a te d .

11*9. 6 Cranch 87 (1810).

190. 198 U. S . U9 (1909)* I n  t h i s  case J u s t ic e  Holmes d e liv e re d  h is
c la s s ic  d is s e n t  to  th e  e f f e c t  t h a t  th e  m a jo rity  were employing a n tiq u a te d  
economic th e o ry  in  s t r ik in g  down a  s t a t e  s t a tu te  r e g u la t in g  hours of em
ployment o f  bakers  in  New York. W illoughby p re fe r re d  to  d is s e n t  no t on th e  
grounds t h a t  l a i s s e z - f a i r e  was in c o r r e c t ly  used , b u t t h a t  th e  Court d id  n o t 
g ive  due cognizance to  th e  l e g i s l a t i v e  f in d in g  of th e  f a c t  t h a t  th e re  was a 
d i r e c t  c o r r e la t io n  betw een long  h o u rs  o f work and th e  h e a l th  of th e  la b o r e r s .  
C o n s ti tu t io n a l  Law, I I I ,  1771.

191 • 208 U. S . 1*12 (1908). Mr. Louis B ran d eis , a s  counsel f o r  Oregon, 
used two pages o f  h is  b r i e f  f o r  th e  u su a l le g a l  argum ent and ov er one-hun
dred  pages f o r  d a ta  to  prove th a t  lo n g  hours of la b o r  a re  in  f a c t  harm ful
to  women.
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on the Far East, was for some reason inactive on the constitutional law 
front.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

Chapter- V III 

WILLOUGHBY ON INTERNATIONAL LAW AND RELATIONS

I t  was n o t a t  a l l  unusu a l f o r  th e  f i r s t  (and even th e  second) genera

t io n  o f p o l i t i c a l  s c i e n t i s t s  to  w r ite  t r e a t i s e s  on many i f  no t a l l  o f  th e  

d iv is io n s  o f  p o l i t i c a l  sc ie n c e , a s  th e n  conceived.^- As has been in d ic a te d  

b e fo re , W illoughby’s i n t e r e s t s  in  p o l i t i c a l  sc ie n c e  were v i r t u a l l y  a s  broad  

a s  th e  d is c ip l in e  i t s e l f *  His i n t e r e s t  in  in te rn a t io n a l  law  and in te rn a 

t io n a l  a f f a i r s  was c e r t a in ly  in te n s e ,  and indeed  i n  h is  l a t e r  p ro fe s s io n a l  

y e a rs , was paramount to  a l l  o th e r s .  D esp ite  t h i s  i n t e r e s t  he d id  n o t p ro

duce one volume on in te r n a t io n a l  law , a lthough  he d id , p a r t i c u la r ly  in  h is

1 . C onsider, f o r  exam ple, th e  fo llo w in g  works o f  Paul S . R einsch: The
Common Law in  th e  E a rly  American C olonies (1899), American L e g is la tu re s  and 
L eg isla tive~ B eihods (1907), I n t e l l e c tu a l  C urren ts in  th e  P ar E ast ( l 9 l l ) ,  
I n te rn a t io n a l  Unions (1911), and S ec re t Diplomacy X l9^2); o r  th o se  o f  Jesse  
Macy: C iv il  Government i n  Iowa (1881), Our Government (1886), The E n g lish
C o n s ti tu tio n  (1897), P o li t ic a T " P a r t ie s  in  th e  U nited  S ta te s ,  l8H 5^6l (1900). 
P o l i t i c a l  Science (1913), and Comparative frree Government (1915>); o r  th o se  
ot James W. G arner: In tro d u c tio n  to  P o l i t i c a l  Science (1910), American Gov
ernment (1911), I n t e r n a tio n a l  Law and th e  World War (1920), Recent D evelop- 
ments i n  In te rn a t io n a l  Law (l9?5T . and American F oreign  P o l i t i c s  (1927).
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e a r ly  sem inars , emphasize t h a t  s u b je c t ,  and i n  h is  l a t e r  y ea rs  -wrote many 

books and a r t i c l e s  on China and th e  P ar E a s t . His -works on China and th e  

F ar E ast can h a rd ly  be term ed t r e a t i s e s  on in te r n a t io n a l  law , however, f o r  

th e y  s p e c i f i c a l ly  b e lo n g  to  th e  f i e l d  o f  in te r n a t io n a l  a f f a i r s .  W illoughby 

d id  w r i te  on in te r n a t io n a l  law in  se c tio n s  o f  h is  t h e o r e t i c a l  and j u r i s t i c  

works and in  a  few a r t i c l e s .  H is concepts o f in te r n a t io n a l  law  h e re  to  be 

co n sid ered  appear in  h i s  The N ature o f  th e  S ta te , The Fundamental Concepts 

o f P ub lic  Law, and in  a  number o f  a r t i c l e s . 2

As was seen  in  a  p rev io u s c h a p te r , W illoughby’ s fundam ental j u r i s t i c  

views a r e  to  a  rem arkable degree th o se  o f  A u s tin . Thus, W illoughby sees  law  

a s  a command o f a  p o l i t i c a l  su p e r io r  to  a p o l i t i c a l  i n f e r i o r ,  and f in d s  th e  

essence  o f  th e  law  to  be i t s  s a n c tio n . A ll o th e r  p o s s ib le  r u le s  t h a t  guide 

human conduct a r e  " ru le s  o f m o ra lity "  o r  th o se  supported  by p u b lic  opinion. 

The l a t t e r  do n o t become p o s i t iv e  law  (and th e re fo re  law  to  th e  a n a ly t ic a l  

j u r i s t )  u n t i l  th e y  assume th e  form o f  commands em anating from a p o l i t i c a l  

su p e r io r  to  a  p o l i t i c a l  i n f e r i o r .  What, th e n , i s  th e  s ta tu s  o f  in te r n a t io n 

a l  law  to  th e  a n a ly t ic a l  j u r i s t ?  A u stin  h e ld  in te r n a t io n a l  law  to  be in  r e 

a l i t y  ru le s  o f  p o s i t iv e  m o ra li ty  and th e re fo re  n o t law  in  th e  p o s i t iv e  o r 

p ro p e r sense a t  a l l .  He says—

. . .  in te r n a t io n a l  law , o r  th e  law  o b ta in in g  between n a t io n s ,  reg a rd s  th e  
conduct o f  so v ere igns co n sid ered  a s  r e la te d  to  one a n o th e r .

2 . Among th e  a r t i c l e s  a re s  " C itiz e n sh ip  and A lleg ian ce  in  C o n s titu 
t io n a l  and In te r n a t io n a l  Law," American Jo u rn a l o f  I n te rn a t io n a l  Law, I  
(1907), 91ii-29; "The Legal N ature o f  I n te rn a t io n a l  Law," American- Jo u rn a l 
o f  In te rn a t io n a l  Law,  I I  (1908), 357-6$; " P r in c ip le s  o f  I n te r n a t io n a l  taw  
and J u s t ic e  Advocated b y  China a t  th e  W ashington C onference," C hinese Stu
d e n ts ’ M onthly, XViI (1922), 688-93; and "The C o n s ti tu t io n a l  L im its o f  th e  
Treaty-M aking Power o f  th e  U nited  S ta te s ,"  Proceedings o f  th e  American Soc
i e t y  o f  In te rn a t io n a l  Law, (1907), p p . 201-11.
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And hence i t  in e v i ta b ly  fo llo w s , t h a t  th e  law  o b ta in in g  betw een n a tio n s  
i s  no t p o s i t iv e  law ; f o r  ev ery  p o s i t iv e  law  i s  s e t  b y  a  g iven  so v ere ig n  to  
a  person  o r  p e rso n s i n  a  s t a t e  o f  s u b je c tio n  t o  i t s  au th o r*  As X have a l 
re a d y  in tim a te d , th e  law  o b ta in in g  between n a tio n s  i s  law  (im p ro p erly  so 
c a l le d )  s e t  b y  g e n e ra l opinion* The d u t ie s  which i t  im poses a r e  en fo rced  
b y  m oral s a n c tio n s : b y  f e a r  on th e  p a r t  o f  n a t io n s , o r  b y  f e a r  on th e  p a r t
o f  so v e re ig n s , o f  provoking g en e ra l h o s t i l i t y ,  and in c u r r in g  i t s  p robab le  
e v i l s ,  i n  case  th e y  s h a l l  v io la te  maxims g e n e ra lly  re c e iv e d  and re sp ec te d * ’

I t  w i l l  be  th e  purpose o f th e  f i r s t  p a r t  o f  th e  p re s e n t  c h a p te r  to  a s 

c e r ta in  W ill oiigbby1 s concep t o f in te r n a t io n a l  law . Does he ag ree  w ith  Aus

t i n  th a t  in te r n a t io n a l  law  i s  n o t "law” p ro p e r ly  so c a lle d ?  Must i t  con

form  to  th e  r a th e r  narrow  d e f in i t io n  o f m unic ipal law  which he accep ts?  Or 

does th e  word "law" i n  th e  in te r n a t io n a l  sense ta k e  on a  d i f f e r e n t  meaning? 

W illoughby1 s f i r s t  views on in te r n a t io n a l  law  a re  found i n  h i s  The N ature o f 

th e  S ta te * . As has a lr e a d y  been s a id ,  he p o s i ts  so v e re ig n ty  a s  th e  e s s e n t ia l  

a t t r i b u t e  o f  th e  s t a t e ,  and one o f  th e  consequences o f  so v e re ig n ty  i s  th e  

a b so lu te  independence o f s ta te s *  T his independence i s  n o t c o n tra d ic te d  by  

th e  e x is te n c e  o f  " in te r n a t io n a l  re g u la tio n s "  which e x i s t  i n  la rg e  volume, 

and to  w hich a l l  c iv i l i z e d  n a tio n s  a d h e re .^  He f in d s  t h a t ,  " in  no w ise do 

th e  commands o f  th e  s o -c a l le d  in te r n a t io n a l  law  appear a s  d i r e c te d  by a  po

l i t i c a l  s u p e r io r  to  a  p o l i t i c a l  i n f e r i o r . "£ As th e  s u b je c ts  o f in te rn a 

t io n a l  law  a r e  so v ere ig n  s t a t e s ,  he p o in ts  o u t, " th e  v a l i d i t y  o f t h e i r  p ro 

m ises to  each o th e r  r e s t  upon no o th e r  c o e rc iv e  fo rc e  th an  t h a t  o f  m o ra li ty  

and p u b lic  expedience*"^ When s t a t e s  e n te r  in to  t r e a t i e s ,  he a s s e r t s ,  th e re  

i s  no fo rc e  c re a te d  th a t  i s  su p e r io r  to  t h a t  o f  th e  s t a t e s  e n te r in g  in to  th e

3* John A u s tin , The P rov ince o f Ju risp ru d en ce  D eterm ined, p* 201, 

li. W illou^xby, The N ature o f th e  S ta te ,  p .  198*

5 . I b id .

6 . I b id .
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agreem ent. He, th e n , a g re e s  w ith  Georg J e l l in e k ,  who s a id ,  "Der S ta a te n -  

v e r t  rag  b in d e t ,  a b e r  e r  u n te rw e rf t n ic h t ." ?  W illoughby n o te s  t h a t  in  ev ery  

t r e a t y  th e re  i s  found , e x p re s s ly  o r  im p lie d ly , th e  c la u se  say ing  th a t  s t a t e s  

need n o t observe t r e a t i e s  a s  b in d in g  when th e  c o n d itio n s  under w hich th e  in 

strum ents were concluded have so changed th a t  th e  e v i l  to  be  expected  from 

th e  v io la t io n  o f th e  t r e a t y  i s  l e s s  th an  th e  e v i l  t o  be expected  from i t s  

observance. He concludes, " I t  th e re fo re  appears t h a t  th e  fo rc e , n o t on ly  

o f genera l in te r n a t io n a l  r e g u la t io n s ,  b u t o f  th o se  p r in c ip le s  s p e c ia l ly  c re 

a te d  by n a tio n s  by  m utual c o n se n t and prom ise, i s  no g re a te r  th a n  th a t  de

r iv e d  from th e  co n tin u ed  con sen t and v o lu n ta ry  accep tance  o f  th e  le g a l  sub

je c t s  upon idiom th e  re g u la t io n s  a re  imposed."®

W illoughby p o in ts  ou t t h a t  A u stin  re fu se d  to  re g a rd  a s  p o s i t iv e  law  

th o se  ru le s  t h a t  c o n tro l  in te r n a t io n a l  a f f a i r s  o f s t a t e s ,  and he f in d s  t h a t  

he must a g ree  w ith  A u s t in 's  lo g ic .  "The term  'l a w ', "  he says—-

. . .  when a p p lie d  to  th e  ru le s  and p r in c ip le s  t h a t  p r e v a i l  between inde
pendent n a t io n s ,  i s  m is lead in g  because such ru le s  depend f o r  t h e i r  e n t i r e  
v a l id i ty  upon th e  fo reb earan ce  and consent o f  th e  p a r t i e s  t o  whom th e y  ap 
p ly ,  and a re  n o t and cannot be l e g a l ly  en fo rced  b y  any  common s u p e r io r .  In  
a  conmand th e re  i s  th e  n e ce ssa ry  id e a  o f  su p e r io r  and i n f e r i o r ,  w h ile  in  in 
te rn a t io n a l  r e la t io n s  th e  fundam ental p o s tu la te  i s  t h a t  o f  th e  t h e o r e t i c a l  
e q u a li ty  o f  th e  p a r t i e s ,  however much th ey  may d i f f e r  in  a c tu a l  s tre n g th *  
F in a l ly  th e re  e x i s t  no t r ib u n a ls  w herein th e se  p r in c ip le s  may be i n t e r p r e t 
ed and a p p lie d  to  p a r t i c u l a r  c a s e s .  The u n ifo rm ity  w ith  which th e s e  p r in 
c ip le s  a r e  fo llo w ed , and  th e  p r a c t i c a l  n e c e s s i ty  under which a t  l e a s t ,  th e  
smal l e r  s t a t e s  a r e  to  obey them , does n o t a l t e r  th e  case* The s a n c tio n  to  
most o f th e se  r u le s  may b e , a s  a  m a tte r  o f  f a c t ,  v e ry  s tro n g  and e f f e c t iv e ,  
b u t i t  i s  n o t a  l e g a l  s a n c tio n . R egu lations which depend upon th e  consen t 
o f th e  p a r t i e s  to  whom th e y  a p p ly , n o t on ly  f o r  t h e i r  in t e r p r e ta t io n  and 
a p p l ic a t io n ,  b u t f o r  t h e i r  enforcem ent, c e r ta in ly  p a rta k e  in s u f f i c i e n t ly

7» "A T rea ty  b in d s , b u t does n o t su b ju g a te ."  I b id . ,  quoted from 
G etsetz  und Verordnung,  p .  305*

8 . W illoughby, The N ature c f  th e  S ta te ,  p .  199.
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o f th o se  q u a l i t i e s  -which would cause them to  be d e s ig n a te d , in  sensu s t r i c -  
t i o r e ,  la w s .9

Indeed , W illoughby p o in ts  o u t, th e se  " in te rn a t io n a l  re g u la tio n s"  a re  q u i te  

s i m i l a r  to  agreem ents between in d iv id u a ls  t h a t  occur d a i ly  in  which m oral 

o b lig a tio n s  a re  in c u rre d . However, i t  i s  c le a r  th a t  th e re  i s  no le g a l  means 

prov ided  in  in te rn a t io n a l  law  f o r  t h e i r  enforcem ent in  case  of v io la t io n .

Tn t h i s  c a teg o ry  a re  v e rb a l prem ises to  pay th e  d eb t o f a n o th e r , " c e r ta in  

c o n tra c ts  in  reg a rd  to  la n d  n o t expressed  in  w r i t in g ;  and , indeed , th e  

c o u n tle ss  m inor engagements en te red  in to  between p erso n s, which cannot be 

en fo rced  in  c o u rts  o f law , and which y e t  l a y  th e  p a r t ie s  under a m oral ob

l i g a t i o n . " ^

Custom becomes a  p a r t  o f in te r n a t io n a l  law in  Willoughby* s view on ly  

a f t e r  i t s  accep tance by th e  s t a t e ,  and he c i t e s  a "most luminous c a se ,"

The Queen v . Keyp,^ -  to  support t h i s  c o n te n tio n . In  t h i s  case Keyn, cap

ta i n  o f a  fo re ig n  v e s s e l ,  ra n  h is  sh ip  in to  an E nglish  sh ip  w ith in  two m iles 

o f Dover, n e g lig e n tly  causing  th e  death  o f a  p assen g er. He was t id e d  be

fo re  an  EngLish c rim in a l c o u r t  and co n v ic ted  o f m anslaugh ter. The q u estio n  

o f  J u r is d ic t io n  came up when th e  d e c is io n  was ap p ea led . W rite rs  on i n t e r 

n a t io n a l  law had lo n g  m ain ta ined  th a t  by  custom th e  w a te rs  fo r  a d is ta n c e  

f a r th e r  from shore th an  th e  p o s i t io n  where th e  a cc id e n t took p la ce  belonged 

to  th e  coun try  whose shores were washed b y  th e  w a te r . This d o c tr in e , how

e v e r , had never been e x p l i c i t l y  accep ted  by  th e  E n g lish  c o u r ts .  The ques

t io n  a ro se  in  th e  case  a s  to  w hether custom was 'o f s u f f ic ie n t  l e g a l  fo rce

9 . I b id . ,  p .  200.

10 . I b i d . ,  p .  201.

11 . L. R. 2 Ex. D iv . 6 3 .
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a s  to  perm it i t  to  be enforced  by  th e  E ng lish  c o u r ts .  The m a jo r ity  o f  th e  

c o u rt s a id  th a t  i t  d id  n o t (w ith  t h i s  W illoughby a g re e s ) ,  W illoughby n o tes  

t h a t  S ir  Henry Maine d isag reed  w ith  t h i s  d e c is io n , see in g  custom  a s  th e  

source of in te r n a t io n a l  law  a s  w e ll a s  m unic ipal law , W illoughby a ls o  no tes 

t h a t  Maine f in d s  support f o r  h i s  s tan d  in  W harton 's D ig est o f th e  In te rn a 

t i o n a l  Law o f th e  U nited  S t a t e s ^  which s t a t e s ,  " th e  law  o f th e  U nited  

S ta te s  ought n o t, i f  i t  be a v o id a b le , so to  be co n stru ed  a s  to  in f r in g e  th e  

common p r in c ip le s  and usages o f n a t io n s , and th e  g e n e ra l d o c tr in e s  o f i n t e r 

n a t io n a l  l a w ," ^  3 u t W illoughby ho lds th a t  in s te a d  o f su p p o rtin g , t h i s  quo

ta t io n  a c tu a l ly  r e f u te s  Maine’s p o s i t io n ,  "Ought no t" in d ic a te s  o n ly  a 

m oral d u ty , says W illoughby, o r  d u ty  d ic ta te d  by  p o l i t i c a l  expediency, 

r a th e r  th an  in d ic a tin g  a  l a w , ^  W illoughby concludes:

In  th e  absence, th e n , o f a common s u p e r io r , th e  o n ly  r a t io n a l  v iew  in  
which S ta te s  a re  to  be regarded  in  t h e i r  r e la t io n s  to  each o th e r  i s  t h a t  o f 
freedom  from a l l  p o s s ib le  le g a l  c o n tro l ;  and w ith  t h e i r  m utual i n t e r e s t s  
s u b je c t o n ly  to  such re g u la tio n s  a s  th e  c o n s id e ra tio n s  o f  j u s t i c e  and ex
ped iency  s h a l l  d i c t a t e .  I n te r n a t io n a l  ' r i g h t s 1 s t r i c t l y  speak ing , do n o t 
e x i s t .  N ations a r e ,  a s  in d iv id u a ls ,  in  t h a t  s t a t e  o f n a tu re  in  which 
Hobbes, Locke, and Rousseau, p la ce d  p r im itiv e  man, ^

This concept o f in te r n a t io n a l  law i s  found in  W illoughby’s  The N ature 

o f  th e  S ta te ,  p u b lish ed  in  I 896 .  Almost t h i r t y  y ears  l a t e r  he a ttem p ted  a 

more thorough tre a tm e n t o f  th e  s u b je c t i n  h is  The Fundamental Concepts o f 

P ub lic  Law,  b u t b e fo re  c o n sid e rin g  t h i s  one should  g ive  b r i e f  a t t e n t io n  to

12, F ran c is  Wharton (1820—89) was commissioned by  Congress to  under
ta k e  t h i s  com pila tion  which appeared  in  1886 and i s  a th ree-vo lum e work,

13 . Quoted in  W illoughby, The N ature o f th e  S ta te ,  p , 202.

1U. W illoughby, The N ature o f  th e  S ta te ,  p .  203.

15 . I b id .
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an  a r t i c l e  t h a t  appeared  in  th e  American Jo u rn a l o f  I n t e r n a t i  o n a l Lair in  

1 9 0 8 ^  i n  which W illoughby s e ts  ou t to  d e sc rib e  th e  l e g a l  n a tu re  o f  i n t e r 

n a t io n a l  law* This a r t i c l e  i s  by  way o f an answer to  a  p rev io u s  a r t i c l e  

t h a t  appeared  in  th e  Jo u rn a l in  1907 by  James Brown S c o t t*1? Mr* S c o tt 

contends t h a t  in te r n a t io n a l  law  i s  e n t i t l e d  to  be d e s ig n a te d  "law" in  th e  

same sense t h a t  n a t io n a l  o r  m un ic ipal law  i s  so d e s ig n a te d . To support 

t h i s  he quo tes  th e  h ig h e s t  c o u r ts  o f th e  U nited S ta te s  and o f  G reat B r i ta in  

t o  th e  e f f e c t  th a t  when n e ce ssa ry  th e se  c o u rts  w i l l  u t i l i z e  th e  g e n e ra lly  

accep ted  p r in c ip le s  o f in te r n a t io n a l  law  fo r  th e  a d ju d ic a tio n  o f cases 

b rought b e fo re  them . A ustin  and th e  a n a ly t ic a l  j u r i s t s  a r e  h is  p r in c ip a l  

t a r g e t s ,  and a  r a th e r  extended q u o ta tio n  from t h i s  a r t i c l e  w i l l  in d ic a te  

h is  p o s i t io n :

In te rn a t io n a l  law—to  use Bent ham* a in n o vation  o f  1789, which has found 
fa v o r  w ith  th e  p u b lic , in s te a d  o f th e  o ld e r , more e x p re ss iv e  te rm , law  o f 
n a tio n s —has been v a r io u s ly  denounced and p ra is e d  a s  in te r n a t io n a l  m o ra li ty  
o r  e th ic s ;  in te r n a t io n a l  c o u rte sy  o r convention in  th e  s o c ia l  sense  o f th e  
word; com ity a s  d is tin g u is h e d  from r u le  o f  law; o r m ere ly  and f i n a l l y  a s  th e  
fo re ig n  p o lic y , such a s  th e  Monroe D o c trin e , which a t  a  p a r t i c u l a r  tim e hap
pens to  ca tch  th e  fan cy  o f n a t io n s .  I f  ad m itted  a s  law  in  g e n e ra l o r  a s  
p o sse ss in g  some o f th e  elem ents o f  th e  o rd in a ry  m unic ipal law , th e  p r in c ip le  
t h a t  p inches i s  d e c la re d  n o t to  be law  and to  have no b in d in g  fo rc e  w hatever, 
th e r e  i s  no supreme c o u r t o f n a tio n s  in  which th e  d isp u te  may be l i t i g a t e d  
and no s h e r i f f  t o  execu te  th e  d e c ree , supposing th a t  one had a c tu a l ly  been 
d e liv e re d . But th e  judgment o f a  m unicipal c o u r t i s  n o t s e lf - e x e c u t in g ,  a s

16. W illoughby, "The Legal N ature o f In te r n a t io n a l  Law," American 
Jo u rn a l o f  I n te r n a t io n a l  Law, I I  (1908), 357-65».

1 7 . Mr. S c o tt (1866-19U3) had a  long  and d is t in g u is h e d  c a re e r  in  in 
t e r n a t io n a l  law  and a f f a i r s ,  among o th e r  th in g s  b e in g  S e c re ta ry  o f  th e  Car
n eg ie  Endowment f o r  I n te r n a t io n a l  Peace (1910-U0) and D ire c to r  o f  th e  Di
v is io n  o f I n te r n a t io n a l  Law. A lso he was P re s id e n t o f th e  American I n s t i 
t u t e  o f I n te rn a t io n a l  Law (1915-U2) and E d ito r  i n  C h ief o f th e  American 
Jo u rn a l o f I n te r n a t io n a l  Law (1907—2U). Among h is  many works on in te rn a 
t i o n a l  law i s  Law,  The S ta te  and th e  I n te rn a t io n a l  Community, 2 v o ls . ,  1939 .  
As has been s ta t e d  e a r l i e r ,  he le c tu re d  f o r  a  number o f  y e a rs  on in te rn a 
t i o n a l  law  in  th e  P o l i t i c a l  Science Department a t  Johns Hopkins.
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f o r  in s ta n c e , -when P re s id e n t Jackson stamped h is  fo o t ,  say in g : 1 John Mar
s h a l l  has made th e  d e c is io n ; now l e t  him execu te  i t * 1 The ex ecu tiv e  o f f i 
c e r  o f th e  c o u r t ,  th e  s h e r i f f  o r  m a rsh a ll, d id  n o t en fo rce  i t ,  and t h a t ,  
fo r s o o th , changed th e  n a tu re  o f th e  t r a n s a c t io n l  Suppose th e  s h e r i f f  m eets 
r e s is ta n c e  in  perform ing th e  mandate o f th e  c o u r t ,  th e  armed fo rce  o f th e  
n a t io n  may be c a l le d  upon and in  f i n a l  r e s u l t  th e  n a tio n  i s  in  th e  f i e l d .  
Now suppose a  n a tio n  d e c la re s  t h a t  a p r in c ip le  o f in te r n a t io n a l  law  has been 
v io la te d  and th e  demand f o r  r e p a ra t io n  i s  re fu se d , war en su es , and th e  f i e l d  
m a rsh a ll i s  no l e s s  a person  th a n  th e  s h e r i f f .  I t  i s  subm itted  th a t  th e  
mere form o f th e  s a n c tio n  i s  im m ate ria l, and th a t  th e  n a tu re  o f law  cannot 
w e ll depend upon th e  whim o r  a b i l i t y  o f a  s h e r i f f ,  o r th e  mere success  o r 
f a i l u r e  o f any  army in  th e  f i e l d .  I f  th e  p r in c ip le  i s  b in d in g  a t  a l l —th a t  
i s ,  i f  n a tio n s  adm it t h a t  a  p r in c ip le  b inds them—i t  i s  o f no g re a t  moment 
w hether th e  fo rc e  i s  m oral, e th i c a l ,  o r p h y s ic a l . I t  does n o t make much 
d if fe re n c e  in  th e  end to  th e  c r im in a l, n o r to  th e  r e s t  o f mankind, w hether 
th e  o ffen d e r has h i s  neck broken o r i s  e le c tro c u te d , p rov ided  d ea th  r e s u l t s .  
I t  seems, th e re fo re ,  u n s c ie n t i f i c ,  i f  n o t p o s i t iv e ly  ab su rd , to  make th e  
essence  o f a  th in g  depend upon a  mere form o f punishm ent,^8

W illoughby’ s answer to  Mr, S c o tt i s  th a t  th e  American and B r i t i s h  

c o u r ts  have n o t accep ted  th e  d o c tr in e  th a t  in te r n a t io n a l  law  i s  law  in  th e  

same sense th a t  m unicipal law  i s .  He says:

I t  i s  t ru e  t h a t  th e se  c o u r ts  adopt and ap p ly  e s ta b l is h e d  p r in c ip le s  o f 
in te r n a t io n a l  law , b u t in  so app ly ing  and en fo rc in g  them th e y  c o n s id e r them 
a s  having  been f i r s t  im p lie d ly  adopted by th e  B r i t i s h  o r  American S ta te ,  a s  
th e  case  may b e , a s  a  p o r tio n  o f  i t s  m unicipal law . Thus in  f a c t ,  th e se  
p r in c ip le s  a re  reco g n ized  and en fo rced , n o t a s  in te r n a t io n a l  law , b u t a s  
m un ic ipa l law s. In  o th e r  w ords, w hile th e  p r in c ip le s  which in te r n a t io n a l  
law s embody a re  th e  p roduct o f in te r n a t io n a l  usage and agreem ent, t h e i r  l e 
g a l fo rc e  a s  r u le s  c o n tro l l in g  th e  a d m in is tra tio n  o f j u s t i c e  between l i t i 
g an ts  i s  d e riv ed  from th e  sa n c tio n  o f th e  s t a t e  whose j u s t i c e  th e  c o u r ts  
a d m in is te r , and by  whose laws th e  c o u rts  them selves a re  c re a te d ,^ ?

In  h is  The Fundamental Concepts o f P ublic  Law W illoughby says th a t  in  

in te r n a t io n a l  law  th e  s t a t e  i s  reg ard ed  a s  a "p erso n ,"  t h a t  i s ,  i t  i s  an  

e n t i t y ,  p o sse ss in g  a w i l l ,  and i s  th e  su b je c t o f r ig h t s  and o b l ig a t io n s .

This p e r s o n a l i ty  o f th e  s t a t e  in  in te r n a t io n a l  law  i s  " s im i l ia r  in  i t s  con -

18 . S c o tt ,  "The Legal N ature o f In te rn a t io n a l  Law," American Jo u rn a l 
o f  In te r n a t io n a l  Law, I  (1907), 831-32.

19 . W illoughby, "The L egal Nature o f I n te r n a t io n a l  Law," p . 3^7 .
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c e p tu a l c h a ra c te r  to  t h a t  o f th e  S ta te  in  m unicipal law  . . .  D esp ite

th e se  s i m i l a r i t i e s ,  however, says W illoughby, th e re  a re  v i t a l  d if f e re n c e s  

between th e  tw o. He p o in ts  o u t, “The r ig h ts  and o b lig a tio n s  which a re  con

no ted  by in te r n a t io n a l  p e r s o n a l i ty  a re  d i f f e r e n t ,  bo th  in  e s s e n t ia l  n a tu re

and in  c o n te n t, from th o se  which sp rin g  from m unicipal p e r s o n a l i ty ,  and
0*1

th e y  a re  c re a te d , a p p lie d  and en fo rced  by d i f f e r e n t  means." ■L Because th e  

s t a t e  i s  so v ere ig n , a s  f a r  a s  m un ic ipal law i s  concerned, th e re  a re  no lim 

i t s  to  i t s  w i l l .  In  m unicipal law  th e  s t a t e ,  says W illoughby, i s  n o t th e  

c re a tu re  o f law , f o r ,  a t  th e  same tim e  th a t  i t  i s  th e  so le  and u ltim a te

source o f a l l  law  i t  i s ,  by i t s  very  n a tu re , com pelled to  o p era te  acco rd ing
22t o  th e  ru le s  th u s  l a i d  dowij." . In  d i r e c t  c o n tra s t  to  t h i s ,  W illoughby

s t a t e s ,  " th e  S ta te  o f I n te rn a t io n a l  Law a s s e r t s  th a t  i t  has de fa c to  power

o r c o n tro l  over a  g iven  t e r r i t o r y ,  and th a t  i t  w i l l  n o t t o l e r a te  w ith in  i t s
♦

l im i t s  th e  e x e rc ise  of any p o l i t i c a l  a u th o r i ty  save such a s  i t  co nsen ts  

t o . "^3 o f  co u rse , W illoughby co n tin u e s , th e  s t a t e  in  in te r n a t io n a l  law 

"ho lds i t s e l f  re sp o n s ib le  to  o th e r  S ta te s  f o r  th e  manner in  w hich, in  th e  

e x e rc is e  o f such e x c lu s iv e  ju r i s d ic t io n ,  i t  may a f f e c t  th e  r ig h t s  o r i n t e r 

e s ts  o f o th e r  S t a t e s . " ^

The c e n t r a l  concept of in te r n a t io n a l  law i s  th e  com plete independence 

o f sovereign  s t a t e s .  Indeed , W illoughby con tends, i f  a l l  s t a t e s  were con

t e n t  w ith  t h e i r  e x is t in g  b o u n d arie s , and th e se  boundaries were permanent

20. W illoughby, The Fundamental Concepts of P ub lic  Law, p .  278.

21. I b id .

22. I b id . ,  p . 279.

23 . I b id .

2U. I b id .
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and und ispu ted , and i f  each s t a t e  were unconcerned w ith  what o th e r  s ta t e s  

were doing -within t h e i r  s e v e ra l  l im i t s ,  th e re  would be no o p p o rtu n ity  fo r  

in te rn a t io n a l  d isagreem ents and d is p u te s .  But in  a c tu a l i t y ,  W illoughby a s 

s e r t s ,  boundaries a re  n o t f ix e d ,  s t a t e s  a re  concerned w ith  what t h e i r  neigh

b o rs  a r e  doing in te r n a l ly ,  c i t i z e n s  o f s t a t e s  t r a v e l  in  o th e r la n d s  and a 

c e r ta in  amount o f g uard iansh ip  fo llo w s them, and fu rth erm o re , s t a t e s  e n te r  

in to  in te r n a t io n a l  agreem ents which m odify t h e i r  g en e ra l in te r n a t io n a l  

r ig h t s  and r e s p o n s ib i l i t i e s .  T h e re fo re , in te r n a t io n a l  r e la t io n s  have be

come extrem ely  com plicated  and many o p p o rtu n itie s  have a r is e n  f o r  f r i c t i o n  

among s t a t e s .  To co u n te rac t th i.°  f r i c t i o n  statesm en and p u b l ic i s t s  have 

a ttem p ted  to  p rov ide  a s  d e f in i te  and b e n e f ic ia l  a body of ru le s  and p r in 

c ip le s  a s  p o ss ib le  to  guide th e  n a tio n s  o f th e  w orld in  determ in ing  th e  

r ig h t s  and d u tie s  th a t  a r i s e  ou t o f th e  i n te r - r e l a t io n s  o f th e  s t a t e s  of 

th e  w orld . "The t o t a l  r e s u l t , "  W illoughby says—

. . .  i s  th a t ,  though s t a r t in g  from an  e s s e n t ia l ly  in d iv id u a l i s t i c  d o c tr in e  
of S ta te  ex c lu siv en ess  and independence, a g re a t  and com plicated  corpus of 
te c h n ic a l  in te r n a t io n a l  p r in c ip le s  have come in to  b e in g . I t  s t i l l  rem ains 
t r u e ,  however, th a t  th e  d o c tr in e s  o f e x c lu s iv e  t e r r i t o r i a l  j u r i s d ic t io n  
which have bedh o u tlin e d , and of th e  S ta te  a s  an  in te r n a t io n a l  e n t i t y  o r 
person  which i s  th e  b e a re r  o r  's u b je c t '  o f c e r ta in  r ig h t s  and co rrespond ing  
d u t ie s ,  a re  th e  fundam ental co n cep ts , from which, by  lo g ic a l  d ed u c tio n , a re  
exp la in ed  and j u s t i f i e d  th e  s p e c ia l  ru le s  which re g u la te  in te r n a t io n a l  r e 
l a t i o n s .  The more com plicated  and te c h n ic a l  th e se  p ro v is io n s  o f  in te rn a 
t io n a l  law , th e  more im portan t i t  becomes th a t  th e  b a s ic  id eas  upon which 
th e y  r e s t  should  be searched  ou t and c l a r i f i e d . ^5

One f in d s ,  says W illoughby, upon in v e s t ig a t in g  th e  f i e l d  o f in te r n a 

t io n a l  law , th a t  th e  p r in c ip le s  t h a t  govern th e  r e la t io n s  between s t a t e s  i s  

a s  fo rm a lis t ic  in  c h a ra c te r  a s  th o se  th a t  a re  found in  m un ic ipal law . In 

deed, he say s , th e se  p r in c ip le s  o f in te r n a t io n a l  law a re  " in  g e n e ra l, amen-

25. I b i d . ,  pp . 281-82.
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a b le  to  much th e  same a n a ly s is  a s  t h a t  a p p lic a b le  to  m unic ipal law . Fur

therm ore, th e  concepts t h a t  th e y  connote, such a s  r i g h t s ,  o b lig a t io n s , and 

th e  l i k e ,  seem much th e  same." W illoughby c a u tio n s , however, th a t  th e se  

p r in c ip le s  have on ly  a  s u p e r f ic ia l  resem blance, say in g , "fundam entally , 

th e re  i s  a d if fe re n c e  between th e se  two f i e ld s  o f ju risp ru d e n c e  which makes 

n ecessa ry  th e  fo rm atio n  o f new d e f in i t io n s  o f law , o f l e g a l  r i g h t s ,  and o f 

l e g a l  o b lig a t io n s , and a new concep tion  o f th e  S ta te  as  th e  s u b je c t and ob

j e c t  o f th e se  r ig h t s  and o b l ig a t io n s ."2? He p o in ts  o u t, f o r  example, t h a t  

in  in te r n a t io n a l  r e la t io n s  th e re  a r e  no " le g a l  su p e r io rs"  and " le g a l  in f e 

r i o r s . "  There i s  no supreme w i l l  t h a t  i s ,  l e g a l ly  speak ing , s u p e r io r  to  

a l l  o th e r  w i l l s ,  f o r  what one r e a l l y  f in d s  i s ,  l e g a l ly  sp eak ing , " a c o l le c 

t io n  o f eq u al w i l l s ,  and th e  c o n f l i c t ,  or a t  l e a s t  th e  in te r p la y ,  o f in d e 

pendent pow ers. This i s  th e  fundam ental prem ise o f th o se  who a ttem p t th e  

system atic  s ta tem en t o f  th e  p r in c ip le s  th a t  govern th e  r e la t io n s  o f S ta te s  

to  one a n o th e r ."28 when one examines th e  o r ig in  o f in te r n a t io n a l  law as  

compared w ith  m unicipal law  i t  becomes p a r t i c u la r ly  ap p a ren t t h a t  d i f f e r 

ences between th e  two e x i s t .  M unicipal law  f in d s  i t s  o r ig in ,  W illoughby in 

d ic a te s ,  in  th e  "m andatory u tte ra n c e s  of supreme w i l l s  d e c la r in g  to  i n f e r io r  

persons what f o r  th an  s h a l l  be deemed le g a l ly  r i g h t  and l e g a l ly  w rong."29 

On th e  o th e r hand, in te r n a t io n a l  law  o r ig in a te s  in  th e  accep tance  by  th e  

s t a t e s  whose a c tio n s  th e y  r e g u la te ,  n o t a s  s u p e r io rs  and i n f e r i o r s ,  a s  in  

m unicipal law , b u t r a th e r  as  e q u a ls .

26 . I b id . ,  p .  282.

27. I b id .

28 . I b id .

29 . I b i d . ,  p .  283.
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S o v ere ig n ty , a s  found in  c o n s t i tu t io n a l  la ir , W illoughby f in d s ,  has no 

p lace  in  in te r n a t io n a l  la ir .  On t h i s  he e la b o ra te s :

The word i s ,  in d eed , g e n e ra l ly  used in  th e  l i t e r a t u r e  o f in te r n a t io n a l  
ju r isp ru d e n c e , b u t ,  when th u s  employed, i t  has a  meaning which i s  so d i f 
f e r e n t  from  th a t  which i t  h as  in  th e  m unic ipal f i e l d  t h a t  i t  i s  most u n fo r
tu n a te  t h a t  i t  shou ld  ev er have o b ta in ed  t h i s  c u rre n cy . I t  would have been 
f a r  b e t t e r  i f  some such term  a s  Independency had been employed. This word, 
f a r  b e t t e r  th a n  S o v ere ig n ty , would in d ic a te  th e  f a c t  t h a t ,  reg ard ed  from 
th e  view  o f  p o s i t iv e  law , com plete in d iv id u a lism  p r e v a i ls  in  th e  in te rn a 
t i o n a l  f i e l d . 30

In  W illoughby^  view , th e n , th e  in te r n a t io n a l  j u r i s t  lo o k s a t  in te r n a t io n a l  

l i f e  a s  " a to m is t ic ,  n o n c iv ic , i n d iv id u a l i s t i c ."31

I n te r n a t io n a l  law  canno t be c re a te d  by m unic ipal law , W illoughby a s 

s e r t s ,  and b y  t h i s  he means, " •  . . n o  one S ta te  can , by  i t s  own l e g i s l a 

t i v e  f i a t  o r  j u d ic i a l  d ecree  c re a te  in te r n a t io n a l  r u le s  th a t  a re  to  b in d  

th e  a c tio n s  o f o th e r  S ta te s  . . .  ."32  Indeed , i f  t h i s  were so , W illough

by say s , in te r n a t io n a l  law  would be d estro y ed , " fo r  n o t on ly  would i t  th u s  

be w ith in  th e  recogn ized  r ig h t  o f each S ta te  to  escape from th e  a p p l ic a t io n  

of p re v io u s ly  acknowledged ru le s  o f in te r n a t io n a l  law , b u t t h a t  law  i t s e l f  

would lo s e  i t s  g e n e r a l i ty  and have a co n ten t t h a t  would v a ry  f o r  each 

S ta te ."^3  L ikew ise, i n te r n a t io n a l  law  cannot c re a te  m unic ipal law . I t  i s  

t r u e ,  says W illoughby, t h a t  n a t io n a l  c o u rts  do adop t and a p p ly  th e  e s ta b 

l is h e d  p r in c ip le s  o f in te r n a t io n a l  law , b u t ,  " in  so ap p ly in g  and e n fo rc in g  

them, th e y  c o n s id e r them a s  having been f i r s t  im p lie d ly  adopted  by th e  S ta te

30 . I b i d . , P . •C
OCM

31 . I b i d . , P . 28U.

32 . I b id .

3 3 . I b i d . , P . 280.
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a s  a p o r t io n  o f i t s  own m unicipal law ."3k  "Thus," he c o n tin u e s , "though 

th e  p r in c ip le s  which in te r n a t io n a l  law s embody a re  th e  p roduct of in te rn a 

t io n a l  usage and agreem ent, t h e i r  le g a l  fo r c e ,  a s  ru le s  c o n tro l l in g  th e  ad

m in is tr a t io n  o f  j u s t i c e  between l i t i g a n t s ,  i s  d e riv ed  from  th e  san c tio n  o f

th e  S ta te  whose c o u r ts  a d m in is te r  them , and by  whose law s th e  c o u rts  them -
35

se lv e s  a re  c re a te d .

I s  in te r n a t io n a l  law  law  in  th e  p o s i t iv e  o r a n a ly t ic a l  sense? Wil

loughby says no because " i t  la c k s  th e  e s s e n t ia l  q u a l i ty  o f embodying com

mands by  p o l i t i c a l  su p e r io rs  to  p o l i t i c a l  i n f e r i o r s ."3 ^  Should, th e n , th e  

term  "law" be used  when r e f e r r in g  to  in te r n a t io n a l  law? W illoughby f in d s  

t h i s  a cc e p tab le  so long  a s  one remembers t h a t  i t  has a  d i f f e r e n t  meaning in  

in te r n a t io n a l  law  from what i t  has in  m unicipal law . W illoughby adm its 

th a t  many p u b l i c i s t s  have h e ld  a c o n tra ry  o p in io n . For example, S i r  F rede

r ic k  P o llock  in  h is  e ssa y , "Methods o f Ju risp ru d e n ce ,"  in d ic a te d  th a t  in 

te r n a t io n a l  law  i s  a " t ru e  branch o f ju r isp ru d e n c e ,"  h o ld in g  th a t  in te rn a 

t i o n a l  d o c tr in e s  a re  founded on le g a l  id e a s ,  n o t sim ply  on e th ic a l  ones; 

t h a t  th e y  a re  s tu d ie d  "by th e  methods a p p ro p r ia te  to  ju r isp ru d e n c e , and n o t 

by th o se  o f m oral p h ilo so p h y ,"  and th a t  "fram ers o f s t a t e  papers" r e s o r t  

n o t to  m oral argum ent b u t to  p receden t and th e  o p in ions o f  e x p e r ts .  F in a l

l y  P o llock  say s—

. . • th e re  i s  a c tu a l ly  an  in te r n a t io n a l  m o ra lity , d i s t i n c t  from , and in 
com patib le  w ith  in te r n a t io n a l  law  in  th e  u su a l s e n se . As a  c i t i z e n  among 
c i t i z e n s ,  so a  n a tio n  among n a tio n s  may do th in g s  t h a t  a re  d isco u r teo u s , 
h igh-handed, sav o rin g  o f sharp  p ra c t ic e  o r  o th e rw ise  in v id io u s  and d i s -

3iu  I b id . ,  pp . 285-86.

3 5 .  I b id . ,  p . 286.

3 6 . I b i d . ,  p .  298 .
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l ik e d ,  and y e t -within i t s  ad m itted  r ig h t  and g iv in g  no form al ground o f 
co m pla in t. There i s  a  margin o f d is c r e t io n a ry  beh av io r -which i s  th e  p ro 
v ince  n o t o f claim s and d isp a tch e s  b u t o f " f r ie n d ly  re p re se n ta tio n s "  and 
"good o f f i c e s . "3*

In  r e p ly  to  P o llo ck , W illoughby a s s e r t s :

These f a c t s ,  th u s  s ta te d  by P o llo ck , may be a t  once f u l l y  a d m itted , and 
th e  co nclusions t h a t  th e re  i s  a  body o f in te r n a t io n a l  p r in c ip le s  t h a t  may 
f a i r l y  be s a id  to  c o n s t i tu te  a system  of ju risp ru d e n c e  as  d is t in g u is h e d  
from one o f m o ra lity , and th a t  A u stin ’ s d e s ig n a tio n  o f in te r n a t io n a l  la-w 
a s  no th ing  more th a n  p o s i t iv e  m o ra lity  i s  th e re fo re  m islead in g , i s  n o t ab
s o lu te ly  erroneous, b u t i t  i s  none th e  l e s s  t r u e  th a t  th e se  j u r i s t i c  p r in 
c ip le s  do n o t come -within th e  o rd in a ry  accep ted  d e f in i t io n  o f c i v i l  o r  muni
c ip a l  law . I f  th e  two bodies o f law  a re  to  be b rought under a  s in g le  ru 
b r ic  i t  i s  n ecessa ry  th a t  a b ro ad e r d e f in i t io n  be given to  m unic ipal law 
th a t  i s  o rd in a r i ly  given i t . - ”

W illoughby adm its th a t  in  i t s  e a r l i e s t  y ea rs  in te r n a t io n a l  law (he 

d a te s  th e  r i s e  o f th e  sc ien ce  o f in te r n a t io n a l  law  from th e  beg inn ing  o f 

th e  seven teen th  cen tu ry ) was c lo s e ly  r e la te d  to  ( i f  no t a s s im ila te d  to )  

m oral o r n a tu ra l  law . Indeed , W illoughby p o in ts  o u t, i t  was th e  goal o f 

Hugo G ro tius and o th e r refo rm ers o f  th e  tim e to  "escape from th e  in te rn a 

t io n a l  p ra c t ic e s  th a t  p re v a ile d  by ap p ea lin g  to  p r in c ip le s  founded in  th e  

v e ry  n a tu re  o f reason  and m o ra l i ty ."39 A lthough t h i s  i s  t r u e  in  th e  e a r l i 

e s t  y ears  o f in te rn a t io n a l  ju r isp ru d e n c e , th e  tendency  s in ce  t h a t  tim e , 

says W illoughby, has been " to  s u b s t i tu te  th e  r u le s  m an ifested  in  a c tu a l  

p ra c t ic e s  f o r  a b s t r a c t  p r in c ip le s ,  and t h i s  tendency has been h astened  by 

th e  in c re a s in g  h a b i t  o f n a tio n s  to  p rov ide  by t r e a t i e s  conven tional ru le s  

f o r  th e  guidance o f t h e i r  in te r n a t io n a l  a f f a i r s . " ^  This has r e s u l te d ,

3 7 . Quoted in  Ib id . ,  p . 299 • The work in  -which t h i s  e ssay  appears 
i s  P o llo ck , Oxford L e c tu re s .

38. W illoughby, The Fundamental Concepts o f  Public  Law, p .  299.

39 . I b id . ,  p p . 300-01. UO. I b i d . ,  p .  301.
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W illoughby say s , in  th e  "g en e ra l w i l l  o f th e  in te r n a t io n a l  w orld ^becoming7 

more a r t i c u l a t e  and l e g i s l a t i v e . " ^  F urtherm ore, t r ib u n a ls ,  "more e r  l e s s  

ju d ic ia l  in  n a tu re "  have been c re a te d  to  h e lp  s e t t l e  in te r n a t io n a l  d is p u te s , 

and some se r io u s  d iscu ss io n  has been g iven  th e  m a tte r  o f  an in te r n a t io n a l  

ex ecu tiv e  to  compel com pliance to  th e  g e n e ra lly  recogn ized  p r in c ip le s  o f 

in te r n a t io n a l  law . However, W illoughby p o in ts  o u t, even i f  t h a t  were r e 

a l iz e d  in te r n a t io n a l  law would s t i l l  no t be p o s i t iv e  law  "u n le ss  th e  i n t e r 

n a t io n a l  ju d ic ia l  t r ib u n a ls  were given a g en era l ju r i s d ic t io n  over in te rn a 

t i o n a l  d is p u te s , and uni e s s , a ls o ,  and what i s  s t i l l  more im p o rtan t, th e  

in te r n a t io n a l  l e g i s l a t i v e  body, s im i l ia r  to  th e  Hague C onferences, should 

have a sc r ib e d  to  them u n lim ited  law-making power, and , o f c o u rse , i t s  dec

la r a t io n s  given an immediate and no t m erely  an ad referendum  c h a r a c t e r . " ^  

W illoughby concludes on t h i s ,  "When, and only  when, such c o n d itio n s  a re  met 

w i l l  i t  be p ro p e r to  say  th a t  a  c iv i ta s  maxima has been e s ta b lis h e d  w ith  a 

t e r r i t o r i a l  ju r i s d ic t io n  in c lu d in g  th e  orb on t e r r a  nun and th e  u t te ra n c e s  o f 

i t s  w i l l  to  be term ed ’p o s i t iv e ' l a w s ." ^

D esp ite  th e  f a c t  th a t  in te r n a t io n a l  law  i s  n o t p o s i t iv e  law , a s  th e  

a n a ly t ic a l  j u r i s t  views law , th e re  i s  a v a i la b le  to  th e  a n a ly t ic a l  p o l i t i c a l  

p h ilo so p h e r, says W illoughby, s u f f ic ie n t  m a te r ia l  f o r  a " sc ien ce  o f i n t e r 

n a tio n a l  law" j u s t  a s  th e re  i s  in  th e  case  o f th e  s t a t e  a s  m u n ic ip a lly  view

ed . On t h i s  W illoughby says:

There e x is t s  a t  th e  p re se n t tim e , a body o f r u le s  r e g u la t in g  in te r n a t io n a l  
r e la t io n s  which, though supported  by th e  s t ro n g e s t  f e e l in g s  o f m o ra li ty  and

U l. I b id .

U2. I b id . ,  p .  302. 

U3. I b id .
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expediency, f in d  t h e i r  sou rce  no lo n g e r in  a b s t r a c t  and -vague d o c tr in e s  o f 
n a tu r a l  law , b u t in  p reced en t and convention; which a re  s u f f i c i e n t ly  d e f i 
n i t e  and s u s c e p tib le  o f c l a s s i f i c a t i o n  and lo g ic a l  a rrangem ent; which f o r  
th e  most p a r t  may be r e f e r r e d  back to ,  and supported  by  fundam ental propo
s i t i o n s  reg a rd in g  th e  n a tu re  o f th e  S ta te  a s  an  in te r n a t io n a l  p e rso n , and 
w ith  r ig h ts  and o b lig a tio n s  a t ta c h in g  to  i t  as such; and w hich in te r n a t io n a l  
r u le s  a re  th e re fo re  s u s c e p tib le  o f be ing  b rought to g e th e r  in to  a  sy stem atic  
and s c i e n t i f i c  w hole•*&

J u s t a s  th e  s t a t e  i s  th e  s ta r t in g  p o in t o f m unic ipal ju r isp ru d e n c e , so 

i t  i s  in  in te r n a t io n a l  law . The reason  f o r  t h i s ,  W illoughby say s , i s  th a t  

" i t  i s  from th e  a t t r i b u t e s  which a re  a sc r ib e d  to  th e  in d iv id u a l  p o l i t i c a l  

persons who c o n s t i tu te  th e  in te r n a t io n a l  group th a t  th e  most im p o rtan t p r in 

c ip le s  o f in te r n a t io n a l  law  a r e  d i r e c t ly  o r in d i r e c t ly  deduced ."^5 In  in 

te r n a t io n a l  law s t a t e s  a re  envisaged  as  p o l i t i c a l  p e rso n s , as  th e y  a re  in  

m un ic ipa l law . However, o n ly  i f  th e y  a re  menbers o f th e  "Fam ily o f Na

t i o n s ,"  f o r  i f  th e y  a re  members o f t h i s  fam ily  th e y  p o sse ss  independent 

w i l l s ,  and e n t i t i e s ,  th e  p o sse sso rs  of v e s ted  r ig h ts  and r e s p o n s ib i l i t i e s .

I f  s t a t e s  a re  n o t menbers o f  th e  fam ily  o f n a tio n s  th e y  do n o t p o ssess  th e se  

a t t r i b u t e s  in  f u l l .  And to  q u a l i f y  as a member a  n a tio n  must have a t ta in e d  

"a c e r ta in  degree o f c i v i l i z a t i o n . " ^  A lso to  q u a l i fy ,  a  n a tio n  must agree  

to  be bound by r u le s  of in te r n a t io n a l  law  f o r  i t s  fu tu r e  in te r n a t io n a l  con

d u c t, and must be ad m itted  to  t h i s  s e le c t  group by th e  consen t o f  th e  ex

i s t i n g  fam ily  o f n a t io n s .

T e r r i to r i a l  i n t e g r i t y ,  W illoughby p o in ts  o u t, i s  th e  most im portan t of 

th e  a t t r i b u t e s  o f th e  s t a t e  in  in te r n a t io n a l  law , and t h i s  i s ,  " th e  autono

mous r i g h t  o f each S ta te  to  e x e rc is e  c o n tro l over, and a  co rrespond ing  r e -

UU.

1*5.

U6.

I b id . ,  pp . 302-03 . 

I b id . ,  p . 307. 

I b id .
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s p o n s ib i l i ty  fo r  what occurs w ith in , a  g iven t e r r i t o r y . " ^ 7  Furtherm ore, 

he say s , i t  has been an accep ted  fundam ental o f in te r n a t io n a l  ju risp ru d e n c e  

" th a t  th e  re c o g n itio n  o f one S ta te  by o th e r S ta te s  i s  p re d ic a te d  upon th e  

dem onstrated power o f a  given government to  e x e rc is e  e f f e c t iv e  c o n tro l  over 

a given a r e a ,  and th a t  such government may th e re fo re  be h e ld  in te r n a t io n a l ly  

re sp o n s ib le  fo r  what happens w ith  t h i s  a r e a .11 Only in  a  very  g en era l 

way does in te r n a t io n a l  law determ ine th e  c o n d itio n s  under which re c o g n itio n  

w i l l  be accorded  and what government o f a  s t a t e  i s  e n t i t l e d  to  re c o g n itio n  

by th e  o th e r  governments o f th e  fam ily  o f n a t io n s .  Moreover, th e re  i s  no 

le g a l  way in  in te r n a t io n a l  law to  compel t h i s  re c o g n itio n , i f  i t  i s  deemed 

to  be w ith h e ld  u n ju s t ly .

In  in te r n a t io n a l  law , j u r i s t i c a l l y  speak ing , says W illoughby, th e re  i s  

no d i s t in c t io n  between governments de f a c to  and governments de j u r e .  There

f o r e ,  when one s t a t e  fa c e s  th e  q u estio n  o f w hether to  acco rd  re c o g n itio n  to  

a n o th e r government th e  im portan t p o in t f o r  c o n s id e ra tio n  i s  "w hether th e  

government which i t  recogn izes i s  a de f a c to  one to  th e  e x te n t t h a t  i t  i s  

a b le  to  f u l f i l l  th e  o b lig a tio n s  l a i d ,  by  accep ted  in te r n a t io n a l  law , upon 

a government which a sk s  in te r n a t io n a l  re c o g n itio n  as  th e  power in te r n a t io n 

a l l y  re sp o n s ib le  f o r  what ta k e s  p lace  w ith in  th e  t e r r i t o r y  over which i t  

c laim s prim ary  c o n tro l .

In  in te r n a t io n a l  law , a l s o ,  W illoughby p o in ts  o u t, one s t a t e  i s  n o t 

concerned w ith  th e  j u r i s t i c  b a s is  o f o th e r  s t a t e s ,  nor i s  i t  concerned w ith  

th e  o r ig in  o f o th e r  s t a t e s .  M oreover, one s t a t e  i s  n o t concerned w ith  th e

1 |7 .  I b id . ,  p .  3 0 9 .

U 8 . I b id . ,  pp . 3 0 9 - 1 0 .  

U 9 . I b i d . ,  p .  3 1 1 .
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form of government o f o th e r  s t a t e s ,  th a t  i s ,  w ith  th e  c o n s t i tu t io n a l  fe a 

tu re s  o f o th e r s t a t e s .  What in te r n a t io n a l  law re q u ire s  i s  t h i s ,  W illoughby 

in d ic a te s :

Each S ta te ,  when i t  c laim s re c o g n itio n  a s  a member o f th e  in te r n a t io n a l  
s o c ie ty  o f S ta te s ,  a s s e r t s  t h a t  i t  n o t on ly  has th e  in te n t io n  b u t th a t  i t  
possesses  th e  a b i l i t y ,  to  f u l f i l l  a l l  th e  d u tie s  which I n te rn a t io n a l  Law 
la y s  upon i t .  Under no c ircu m stan ces , th e n , i s  i t  p e rm itted  to  p le ad  a con
s t i t u t i o n a l  non possumus a s  an excuse fo r  a f a i lu r e  to  l iv e  up to  th e  f u l l  
measure o f i t s  in te r n a t io n a l  r e s p o n s ib i l i t i e s .50

and W illoughby concludes:

The p ro p o s it io n , th e n , comes down to  t h i s :  P e c u la r i t ie s  o f c o n s t i tu 
t io n a l  s t ru c tu re  o f  one S ta te  a re  w ithou t in te r n a t io n a l  s ig n if ic a n c e  to  
o th e r S ta te s .  Each S ta te ,  a s  a  member of th e  in te r n a t io n a l  s o c ie ty  of 
S ta te s ,  has an organ o r  government through which i t  communicates w ith  and 
e n te rs  in to  c o n tra c tu a l and o th e r  r e la t io n s  w ith  o th e r  S ta te s .  Whatever 
undertak ings a re  en te red  in to  by such organs a re  in te r n a t io n a l ly  b in d in g  
upon th e  S ta te s  which th e y  re p re s e n t .

Independence, W illoughby say s , " in  co n sid e rab le  measure" p lays th e  

same p a r t  in  in te r n a t io n a l  law a s  Sovereign ty  does in  c o n s t i tu t io n a l  law , 

b u t no t e n t i r e ly .  For example, a  colony which has d ec la red  independence 

and e s ta b lis h e d  an  independent government o f i t s  own i s  looked upon a s  be

in g  sovereign  in  i t s  c o n s t i tu t io n a l  law , b u t " i t  does no t become a  S ta te ,  

in te r n a t io n a l ly  speak ing , u n t i l  a t  l e a s t  one o th e r S ta te  has accorded i t  

re c o g n itio n  as  suchj and t h i s  may no t happen f o r  a  co n sid e rab le  t im e ." 5 2

In  in te rn a t io n a l  law , j u s t  a s  in  c o n s t i tu t io n a l  law , a s t a t e  i s  viewed 

a s  a  u n ity , and th i s  i s  t r u e  w hether i t  be an empire w ith  autonomous c o l

on ies o r a  fe d e ra l  s t a t e  o r  a h ig h ly  c e n tr a l iz e d  confederacy . In  any ev en t,

5 0 .  I b id . ,  p p . 3 1 2 - 1 3 .

5 1 .  I b i d . ,  p .  3 1 5 .  5 2 .  I b id .
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7/illough.by say s , t h a t  government which has w ith in  i t s  p rov ince  th e  conduct 

o f fo re ig n  a f f a i r s  w i l l  be h e ld  in te r n a t io n a l ly  re sp o n s ib le  f o r  a l l  m a tte rs  

th a t  a re  p ro p e rly  w ith in  th e  p rov ince o f in te r n a t io n a l  a f f a i r s .  He says:

Thus i t  i s  t h a t  a  p o l i t i c a l  body w hich, c o n s t i tu t io n a l ly  viewed, i s  a 
S ta te ,  may n o t be a  S ta te  in  th e  eyes o f I n te rn a t io n a l  Law; and, co n v erse ly , 
a  S ta te  o r su b je c t o f I n te rn a t io n a l  Law may n o t be a  S ta te  when c o n s t i tu 
t i o n a l l y  re g a rd ed . In  a  Confederacy (S taatenbund) th e  member S ta te s ,  con
s t i t u t i o n a l l y  viewed, a re  regarded  a s  s e v e ra l ly  so v e re ig n , and th e  in s t r u 
ment which u n ite s  them, though I t  may be term ed a  C o n s ti tu tio n  i s ,  in  j u r i 
d ic a l  f a c t ,  o f an in te r n a t io n a l  c o r t r a c tu r a l  c h a r a c te r .  In  e i th e r  o f th e se  
c a s e s , however, th e  p ro te c tin g  and p ro te c te d  S ta te ,  and th e  ensemble o f con
fe d e ra te d  S ta te s ,  a re  deemed to  c o n s t i tu te  a  s in g le  in te r n a t io n a l  p e rso n .£3

W illoughby, o f co u rse , f e e ls  th a t  in  c o n s t i tu t io n a l  law  a d i s t in c t io n  

between s t a t e  and government must be made, b u t f in d s  t h a t  on ly  to  a l e s s e r  

ex te n t i s  t h i s  v i t a l  in  in te r n a t io n a l  law . Indeed , he sa y s , to  a co n sid e r

a b le  e x te n t t h i s  d is t in c t io n  i s  w ithou t s ig n if ic a n c e  a t  a l l .  With re fe re n c e  

to  t h i s  concept he say s:

In te rn a t io n a l  r e l a t i o n s ,  i t  ap p ea rs , a re  between governm ents, i r r e s p e c 
t iv e  o f t h e i r  c o n s t i tu t io n a l  r e la t io n s  to  th e  S ta te s  back o f and su p p o rtin g  
them . In  a n o th e r sen se , however, In te r n a t io n a l  Law may be s a id  to  have 
d ea lin g s  o n ly  w ith  S ta te s ,  f o r  acco rd in g  to  i t s  p rem ises , th e  e s tab lish m en t 
of a new government in  no way o p e ra te s  t o  in v a l id a te ,  so f a r  as th e  i n t e r 
e s ts  o f o th e r  S ta te s  a r e  concerned, th e  o b lig a tio n s  in c u rre d  o r t r e a t i e s  
en te red  in to  by  th e  o ld  governm ents. The governments succeed  to  one an
o th e r b u t th e  S ta te  rem ains th e  same .55-

In  W illoughby’ s e a r l i e r  work, a s  was shown b e fo re , he p o s i ts  a th e o re 

t i c a l  e q u a li ty  a s  an  e s s e n t ia l  in g re d ie n t o f in te r n a t io n a l  law . That i s ,  

as  c o n tra s te d  to  m unicipal law  where le g a l  s u p e r io r i ty  and i n f e r i o r i t y  i s  

th e  ru l in g  p r in c ip le ,  in  in te r n a t io n a l  law  i t  i s  e q u a l i ty  th a t  p r e v a i l s ,

53 . I b id . ,  p .  316. 

55 . I b i d . ,  p .  319.
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l e g a l ly  speak ing . In  h is  l a t e r  work W illoughby m od ified  t h i s  somewhat. He 

adm its t h a t  i t  i s  "commonly sa id "  th a t  members o f th e  fam ily  o f n a tio n s  

have th e  same in te r n a t io n a l  le g a l  r ig h t s  and d u tie s  i r r e s p e c t iv e  o f d i f f e r 

ences in  t e r r i t o r i a l  e x te n t , p o p u la tio n , economic re s o u rc e s , and m i l i t a r y  

m ight; b u t t h i s  i s  n o t e x a c tly  c o r r e c t .  He g ran ts  t h a t  t h i s  le g a l  eq u al

i t y  i s  a noble g o a l f o r  in te r n a t io n a l  law , one to  be approached as  n e a r ly  

as  p o s s ib le , b u t t h a t ,  a s  in  m unic ipal law , e q u a l i ty  a p p lie s  on ly  to  th o se  

persons who a re  o f th e  same j u r i s t i c  c o n d itio n  o r s t a t u s ,  and th a t  persons 

"are  e q u a lly  e n t i t l e d  to  be p ro te c te d  in  th e  e x e rc is e  o f such r ig h t s  as  th e  

law  happens to  re g a rd  them a s  in v e s te d  w ith«"55 What i s  tim e , he co ncludes, 

i s  t h a t  s ta t e s  in  in te r n a t io n a l  law have "an equal c a p a c ity  f o r  r ig h t s . "

Because a s t a t e  i s  so v ere ig n , in  in te r n a t io n a l  law  th e re  i s  im p lied  on 

th e  p a r t  o f th e  s t a t e  a power to  determ ine i t s  own l e g a l  com petence. "This 

means," says W illoughby, " th a t  i t  i s  l e g a l ly  q u a l i f ie d  to  c la im  e i th e r  con

c u rre n t o r ex c lu s iv e  j u r i s d ic t io n  over such persons and  p o r tio n s  o f th e  

e a r th ’s s u rfa c e , o r  th e  space above i t  a s  i t  may see  f i t . " ^  On t h i s  p o in t 

W illoughby co n tin u es:

Each Sovereign S ta te  th u s  h a s , ex h y p o th e s i, th e  p o te n t ia l  le g a l  au tho
r i t y  to  su b je c t to  i t s  le g a l  c o n tro l  th e  e n t i r e  su rfa c e  o f th e  globe and a l l  
th o se  who dw ell upon i t .  In  o th e r  w ords, i t  i s  o b l ig a to ry  upon th e  j u d ic i a l  
and ex ecu tiv e  o f f i c i a l s  o f ev ery  Sovereign S ta te  to  reco g n ize  th e  v a l i d i t y  
o f , and to  th e  e x te n t  o f  t h e i r  s e v e ra l a c tu a l  pow ers, to  g ive  e f f e c t  t o ,  a l l  
d e c la ra tio n s  o f  p o l ic y  o f t h e i r  re s p e c tiv e  governm ents, i r r e s p e c t iv e  o f what 
e f f e c t  th e  c a r ry in g  ou t o f th e s e  p o l ic ie s  may have upon th e  fo re ig n  r e l a 
t io n s  o f  t h e i r  re s p e c tiv e  S ta te s .  Of c o u rse , in  many cases  th e re  may a r i s e  
q u e s tio n s  a s  to  th e  l e g a l  competence o f th e  p a r t i c u l a r  governm ental organs 
o r o f f i c i a l s  to  i s s u e  th e  o rd e rs , o r  to  en ac t o r d e c la re  th e  p o l ic ie s  in 
volved , b u t th e se  a re  m a tte rs  w holly  o f c o n s t i tu t io n a l  l im i ta t io n s  which th e

95. I b id . ,  p .  323.

96. I b i d . ,  p .  329.
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S ta te s  have them selves l a i d  upon t h e i r  own governm ental a g en c ie s , and do 
no t d is tu rb  th e  p o s tu la te  t h a t  th e re  in h e re s  in  so v ere ig n  S ta te s  th e  le g a l  
competence to  remove th e se  l im i ta t io n s  i f  th e y  so see  f i t ,  and th u s  to  q u a l
i f y  t h e i r  p o licy -fo rm in g  o r law -determ in ing  organs to  a s s e r t ,  in  b e h a lf  o f 
them selves, w hatever c h a ra c te r  o r scope of j u r i s d ic t io n ,  p e rso n a l o r  t e r r i 
t o r i a l ,  th e y  may deem d e s ir a b le .

This b e ing  th e  l e g a l  s i tu a t io n ,  i t  fo llo w s t h a t ,  a s  long  a s  th e re  a r e  a 
number o f  S ta te s ,  each w ith  t h i s  u n lim ited  ju r i s d ic t io n a l  competence, oppor
tu n i ty  i s  p rov ided  f o r  in te r - S ta te  c o n f l ic t s  by  reason  o f two o r more S ta te s  
claim ing  ex c lu s iv e  o r  c o n f l ic t in g  le g a l  c o n tro l over th e  same persons o r  th e  
same a r e a s .  The ad justm en t o r  p rev en tio n  o f th e se  c o n f l ic t s  i s  th e  ta s k  of 
in te r n a t io n a l  law , b u t th e  f a c t  t h a t  th e  n e c e s s i t i e s  o f in te r n a t io n a l  l i f e  
compel each sov ere ig n  S ta te  to  r e f r a in  from th e  e x e rc is e ,  in  c e r ta in  r e s p e c ts  
o f a ju r i s d ic t io n  over persons and t e r r i t o r y  which i t  m igh t, i f  i t  saw f i t ,  
b rin g  w ith in  th e  scope o f i t s  le g a l  w i l l ,  does n o t in  any  w ise, o r  to  any 
degree ' " ' ’ 1 omnipotency, which, from th e  m un ic ipa l

From t h i s  r a th e r  b r i e f  summary o f some of W illoughby’ s b a s ic  concep ts 

of in te r n a t io n a l  law i t  i s  n ecessa ry  to  tu rn  to  a summary and an a n a ly s is  

of h is  w r it in g s  in  th e  f i e l d  o f in te r n a t io n a l  r e l a t io n s ,  and most p a r t ic u 

l a r l y ,  on China and th e  F ar E a s t. This w i l l  be fo llow ed  by  a summary o f 

h is  th in k in g  on th e  whole f i e l d  o f in te r n a t io n a l  law  and r e l a t io n s ,  and by  

a comment o r two by way of a c r i t iq u e ,  a  p re lu d e , a s  i t  w ere, to  a  f i n a l  

ev a lu a tio n  o f h is  th e o r ie s  to  be found in  th e  concluding  c h a p te r .

W illoughby c o n tr ib u te d  more l i t e r a t u r e  to  China and th e  F ar E ast than  

to  any o th e r  s in g le  su b je c t o f  p o l i t i c a l  s c ie n c e . Of co u rse , h is  ap p o in t

ments a s  A dviser and C ounsello r to  th e  Chinese Government on numerous oc

casio n s  prompted h is  i n t e r e s t  in  t h i s  a re a  o f th e  w o rld . Indeed , du rin g  

h is  tw elve y ears  in  re tire m e n t h is  on ly  c o n tr ib u tio n s  by way o f books and 

a r t i c l e s  were th o se  he w rote on th e  d is tu rb in g  c o n d itio n s  in  th e  F ar E a s t .  

His i n t e r e s t  in  China s ta r te d  w ith  h is  f i r s t  appointm ent a s  C o n s ti tu tio n a l 

Adviser to  th e  Chinese R epublic in  1916 and h is  m ajor work on China was h is

p o in t

97. I b id . ,  pp . 329-30.
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F oreign  R igh ts and I n te r e s t s  in  China f i r s t  p u b lish ed  in  1920, b u t re v is e d  

and en larged  in  a  192? e d i t io n .  His second im portan t work in  t h i s  a re a  was 

China a t  th e  Conference,  pub lish ed  in  1922, a re p o r t  o f th e  Washington Con

fe re n c e  o f 1921-22. Then in  1923 th e re  was p u b lish ed  h is  Opium as  an I n te r 

n a t io n a l  Problem, a volume which grew out o f h is  work as  an Expert to  th e  

Chinese D elegation  to  th e  Opium Conferences a t  Geneva. A f te r  re tire m e n t 

from te ac h in g  in  1933 W illoughby con tinued  to  w r i te  on th e  F ar E a s t, and in  

1935 th e re  appeared h is  S ino-Japanese C ontroversy and th e  League o f N a tio n s; 

and f i n a l l y  in  19U0 h is  l a s t  work was pub lished—Japan’s Case Examined.

In  a d d itio n  to  books, W illoughby w rote numerous a r t i c l e s  in  jo u rn a ls  

from 1918 to  19U0 on China and th e  F ar E a s t . Some o f th e  more im portan t of 

th e s e ,  on which th e  p re sen t a n a ly s is  depends, a re :  "Japan and K orea,"58

"The Q uestion o f Securing A b o litio n  o f E x t r a t e r r i t o r i a l i t y  in  China, "$9 
" P r in c ip le s  o f In te rn a t io n a l  Law and J u s t ic e  Advocated by China a t  th e  Wash

in g to n  C onference, "Japan and th e  N a tu ra l Resources o f A s ia ," ^ -  and "Far 

E as te rn  P o lic ie s  o f th e  U nited S t a t e s . F o r  a g en era l c o n s id e ra tio n  of 

th e  c o n s t i tu t io n a l  background o f China in  th e  modern e ra , W illoughby’s sm all 

volume C o n s ti tu tio n a l Government in  China^3 i s s t i l l  a u se fu l in tro d u c tio n .

38. The U npartizan Review, X III (1920), 2l*-li2.

39. Chinese S tu d en ts’ Monthly, XV (1920), 23-30.

6 0 . I b id . ,  XVII (1922),. 688-93.

61 . North American Review, CCXVIII (1923), 170-78.

6 2 . The American Jo u rn a l o f In te rn a t io n a l  Law, XXXIV (19l;0), 193-207.

6 3 .  This l i t t l e  volume was pub lish ed  in  1922 by th e  Carnegie Endowment 
f o r  In te rn a t io n a l  Peace, D iv is io n  o f In te rn a t io n a l  Law. The w r i te r  a ls o  has 
borrowed l i b e r a l l y  from Kenneth S c o tt  L a to u re tte r  A H is to ry  o f Modem China. 
B altim o re , 1936. -----------------------------------------
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In  th e  m iddle o f th e  sev en teen th  cen tu ry  th e  Manchus overthrew  th e  

Ming Dynasty a s  r u le r s  o f China. These "conquerors o f  th e  n o rth "  e s ta b 

l is h e d  t h e i r  own dynasty  which governed o r m isgoverned th e  C e le s t ia l  Empire 

u n t i l  1912. Under t h e i r  guidance China reached  i t s  w id est e x te n t ,  adding  to  

China p ro p er e i th e r  in te g ra te d  ru le  o f o r  s u z e ra in ty  over M anchuria, Mon

g o l ia ,  S ink iang , and T ib e t .  True to  th e  p a t te r n  o f t h e i r  p re d e ce sso rs , how

e v e r , th e  Manchus and China became in  th e  l a t t e r  y ea rs  o f th e  n in e te e n th  

cen tu ry  c o rru p t, incom petent, and weak. This weakness le d  th e  European 

g re a t  powers, and to  a much l e s s  degree th e  U nited  S ta te s ,  between 181*0 and 

1890, to -s e e k  by fo rc e  o r p e rsu as io n  from China numerous t r e a t y  concessions 

o f a com m ercial, p o l i t i c a l ,  m issio n ary , m i l i t a r y ,  and t e r r i t o r i a l  n a tu re .

Japan’s d e fe a t o f China in  189? f u r th e r  rev ea led  th e  weakness o f th e  

Manchu regim e, and i t  encouraged th e  O ccid en ta l n a tio n s  and Japan to  seek 

a d d i t io n a l  co n cessio n s . D uring th e  Boxer R eb e llio n  o f 1900-01, th e  govern

ment gave c o v e rt a id  to  a n a t iv e  u p r is in g  a g a in s t  th e  fo r e ig n e r .  Armed 

in te rv e n tio n  by th e  G reat Powers h u m ilia ted  th e  government and prov ided  oc

cas io n  f o r  s t i l l  f u r th e r  im pairm ent o f C hina’s so v e re ig n ty .

Unable to  p rev en t im p e r ia l i s t  encroachm ent, so open to  charges o f  feu 

d a l obscuran tism , th e  Manchus su ffe re d  th e  a d d i t io n a l  m isfo rtu n e  o f having  

no spokesman capable  of r e ta in in g  th e  a l le g ia n c e  o f th e  wakening masses o f 

China. D ynasties had f a l l e n  b e fo re  in  Chinese h is to ry ^  b u t t h i s  tim e  con

d i t io n s  were d i f f e r e n t ,  a s  P ro fe sso r L a to u re t te ,  an  em inent modern a u th o r i ty  

on Chinese h is to r y ,  p o in ts  o u t. In  p rev io u s  e ra s  when n a tu r a l  o r man-made 

m isfo rtu n es  b e f e l l  th e  Em pire, th e  Chinese concluded th a t  th e  monarch had 

l o s t  M s mandate from heaven to  r u l e .  The "Cycle o f Cathay" then  p ro g ressed  

through u n re s t  to  c i v i l  wars to  a  new dynasty  to  a  re n a is s a n c e . Change o f 

ru l in g  houses in  t h i s  e a r l i e r  p e rio d  o f C hinese M s to ry  had m odified , b u t
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had made no d ra s t ic  changes in  th e  t r a d i t io n a l  p a t te rn  of Chinese l i f e .  As 

th e  tw en tie th  cen tu ry  dawned, however, i t  was p la in  to  see th a t  no t only  

was th e  Manchu Dynasty unable to  cope w ith  th e  problems of th e  new c en tu ry , 

b u t a lso  th a t  no mere change of dynasty  would so lve  those problem s. For

e ign  v ic to ry  over and e x p lo ita tio n  o f China made t h i s  r e a l iz a t io n  a l l  th e  

more g a ll in g . New approaches o u ts id e  C h ina 's  t r a d i t io n  would have to  be 

u t i l i z e d  to  cope w ith such problems a s  o v er-popu la tion , weakness, m isgovern- 

ment, incom petence, and lu x u ry  amid p o v e rty . F oreign  educated and re p u b li

can minded le a d e rs  such as  Sun Y at-sen  were beginning  to  demand no t only  

th e  ousting  o f th e  Manchus, b u t a ls o  th e  replacem ent of th e  monarchy w ith  a 

rep u b lican  regime on th e  W estern m odel.

The R evolution o f 1911 achieved  in  1912 th e  form al a b d ica tio n  of th e  

dynasty  and th e  estab lishm en t o f a rep u b lic  under a  p ro v is io n a l c o n s t i tu 

t io n .  China found alm ost im m ediately th a t  overthrow  of th e  monarchy was 

e a s ie r  than  e i th e r  th e  e re c tio n  of a s ta b le  rep u b lican  government o r  th e  

maintenance of p eace fu l and t r a n q u i l  co n d itio n s  o f l i f e .  No sooner was th e  

monarchy overthrown than  "war lo rd s"  d is s ip a te d  whatever peace and t r a n 

q u i l i t y  th e re  had been in  s tru g g le s  fo r  p e rso n a l power. Furtherm ore, by 

1913 th e re  had emerged two sep a ra te  governments which d ispu ted  f o r  c e n tr a l  

a u th o r i ty , one a t  Peking and one a t  Canton, This s tru g g le  between n o rth  

and sou th  continued  u n t i l  th e  mid—1920 's  when some semblance o f u n ity  was 

re s to re d  under th e  le a d e rsh ip  of Chiang K ai-shek . D if f ic u l t  as th e se  in 

te r n a l  problems were, and th e re  i s  no p re ten ce  here  th a t  more than  a bare  

o u tlin e  has been sketched——fo r  a  f u l l  account would re v e a l such so rd id  oc— 

curances as numerous d is so lu t io n s  o f P arliam ent between 1913 and 1917, an

61;. L a to u re tte , A H is to ry  of Modern China, pp . 110-12.
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a ttem p t to  r e - e s ta b l is h  th e  dynasty , and on ly  h a lf -h e a r te d  a ttem p ts  to  f o l 

low th e  p rov isions o f th e  c o n s t i tu t io n —i t  was undoubtedly th e  th r e a ts  to  

China’ s so v ere ign ty  and t e r r i t o r i a l  and a d m in is tra tiv e  in te g r i ty  th a t  domi

n a ted  th e  h is to ry  of th e  p e r io d . The encroachments o f Japan, stepped up in  

1915 w ith  her infamous Twenty-One Demands, C hina 's involvem ent in  World Tfer 

I ,  th e  con tinu ing  v io la tio n s  of Chinese sovereign ty  by fo re ig n  powers 

through such devices as spheres o f  i n t e r e s t s ,  le a sed  t e r r i t o r i e s ,  t r e a ty  

p o r ts ,  concessions, s e ttle m e n ts , le g a tio n  q u a r te rs , fo re ig n  tro o p s  s ta tio n e d  

on Chinese s o i l ,  and e x t r a t e r r i t o r i a l i t y ,  among o th e rs , were c h ie f ly  respon

s ib le  fo r  C h ina 's  dilemma. Some r e s p i te  was provided , however, a f t e r  World 

War I  a s  a r e s u l t  o f th e  agreem ents w ith  reg ard  to  China a t  th e  Washington 

Conference and a re tu rn  to  some semblance of in te rn a l  o rder under th e  le ad 

e rsh ip  of Chiang K ai-shek. The beginning of th e  end came, however, w ith  th e  

occupation  of Ifenchuria by th e  Japanese in  1931, and th e  f a i lu r e  o f the  

League of Nations to  tak e  p o s it iv e  a c tio n  w ith  reg ard  to  th a t  a g g re ss io n . 

F in a l ly ,  China proper was invaded by th e  fo rces  of Japan in  1937.

Beginning in  1913 th e  Chinese government employed eminent American po

l i t i c a l  s c ie n t i s t s  a s  c o n s t i tu t io n a l  a d v ise rs  as p a r t  of th e  movement to  

make China, to  a degree a t  l e a s t ,  a c o n s t i tu t io n a l  rep u b lic  a f t e r  th e  s ty le  

of th e  W est. The f i r s t  of th ese  was Frank J .  Goodnow, a t  th a t  tim e on th e  

s t a f f  o f th e  School of P o l i t i c a l  Science a t  Columbia U n iv e rs ity . He served  

from 1913 to  1911i a t  which tim e he was appo in ted  P res id en t of The Johns Hop

k ins U n iv e rs ity . Then from 191U to  1915 W illiam  F . Willoughby was employed 

as a d v ise r  to  th e  Chinese Government, fo llow ed by W. W. Willoughby in  1916. 

This was th e  f i r s t  o f many appointm ents fo r  th e  l a t t e r ,  f o r  he served  as ad

v is e r ,  c o u n se llo r, o r ^ techn ical ex p ert on f iv e  sep a ra te  occasions.

In  a l l  h is  many works on China Willoughby speaks as  a f r ie n d  o f th a t
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u n fo rtu n a te  n a tio n , a l b e i t  a s  a  f r i e n d ly  c r i t i c  a t  tim es . A lthough th e  

g re a te r  p a r t  o f most o f  h is  volumes a re  devoted to  re p o r ts  o f v a rio u s  con

fe re n ce s  t h a t  China a tte n d e d  and a t  -which W illoughby -was in  th e  employ o f 

th a t  government, he in v a r ia b ly  devo tes a t  l e a s t  a few pages to  a  commen

t a r y .  I t  i s  because o f  t h i s  l a t t e r  th a t  h is  works on China and th e  F a r E ast 

a re  in c lu d ed  in  th e  p re s e n t work, f o r  t h i s  commentary embodies some s t r a in s  

o f h is  p o l i t i c a l  and l e g a l  p h ilo so p h y .

The f i r s t  of h i s  m ajor works on China i s  h is  F oreign  R igh ts and I n te r 

e s ts  in  China, which had a s  i t s  purpose, accord ing  to  i t s  a u th o r—

. . . to  p rov ide  a s ta tem en t o f  th e  r ig h t s  of fo re ig n e rs  and th e  i n t e r e s t s  
of fo re ig n  S ta te s  in  China a s  th e y  a re  to  be found s ta te d  in  t r e a t i e s  w ith 
out r e la t in g  to  China o r in  o th e r  documents o f an o f f i c i a l  o r q u a s i - o f f i c i a l  
c h a r a c te r .  Viewed from th e  o th e r  s id e ,  th e  account w i l l  e x h ib it  th e  l im i ta 
t io n s  under which th e  Chinese Government i s  com pelled to  a c t  n o t o n ly  w ith  
re g a rd  to  m a tte rs  o f in te r n a t io n a l  o b lig a t io n  b u t a s  to  m a tte rs  which, in  
c o u n tr ie s  more f o r tu n a te ly  c ircum stanced , a re  o f p u re ly  dom estic c o n c e r n .  5

This work, o r ig in a l ly  in te n d e d , in  a l l  l ik l ih o o d , as  a "handbook" became in  

a s h o r t  tim e th e  accep ted  s tan d a rd  t r e a t i s e  on th e  su b je c t o f fo re ig n  r ig h ts  

and in t e r e s t s  in  C h in a .^  W illoughby g a thered  th e  m a te r ia l fo r  most o f th e  

work, a p p a re n tly , w h ile  s ta t io n e d  in  Peking in  1916, having become in t e r 

e s te d  in  th e  s u b je c t a s  a  r e s u l t  o f h is  d u tie s  th e r e ,  and o f course  because 

o f h is  in s a t ia b le  i n t e l l e c t u a l  c u r io s i ty .  He found th e  s i tu a t io n  to  be com-

65. W illoughby, F oreign  R ig h ts  and I n t e r e s t s  in  China, B altim ore ,
1927, I ,  x . ------ -------------------------------------------

66 . This i s  th e  op in ion  o f James W. Garner in  "W estel Woodbury Wil
loughby," Essays in  P o l i t i c a l  S cience in  Honor o f W estel Woodbury W illough- 
by , p .  25. P ro fe sso r G am er i s  em inen tly  q u a l i f ie d  to  e v a lu a te  t h i s  work, 
having  w r it te n  in  th e  f i e l d  o f  in te r n a t io n a l  law and r e la t io n s  such works 
a s :  In te rn a t io n a l  Law and th e  World  War, 2 v o l s . ,  1920; Recent Developments 
dn I n te r n a t io n a l  Law, 19^5; American F ore ign  P o l i t i c s , 19^7; and Law of 
T r e a t ie s ,  1935,~among o th e r s .
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p l ic a te d  in  th e  extrem e, f o r  China had allow ed over th e  y e a rs , w i l l in g ly  o r 

u n w illin g ly , h e r  so v e re ig n ty  to  be im paired  by  e x t r a t e r r i t o r i a l  r i g h t s ,

"spheres of i n t e r e s t , "  " s p e c ia l  i n t e r e s t s , "  war zones, le a se d  t e r r i t o r i e s ,  

t r e a t y  p o r ts ,  co n cessio n s , s e tt le m e n ts , and le g a t io n  q u a r te r s ,  n o t to  men

t io n  commercial concessions and revenue se rv ic e s  under fo re ig n  c o n tro l .

Remembering W illoughby’ s concept o f so v e re ig n ty —th a t  in  in te r n a t io n a l  

law i t  means b o th  t e r r i t o r i a l  i n t e g r i t y  and le g a l  e q u a l i ty  of s t a t e s —i t  i s  

no t a t  a l l  s u rp r is in g  th a t  he looked w ith  m isg iv ing  upon th e se  v io la t io n s .  

Most p a r t ic u la r ly ,  he frowned upon th o se  p ra c t ic e s  t h a t  because th e y  were 

in s t i t u t e d  a g a in s t  China’ s w i l l ,  th ey  v io la te d  Chinese S o v ere ig n ty . Thus, 

fo r  example, he d iscu sses  th e  "Open Door D octrine" a s  b e in g  p a r t i c u la r ly  

noxious, fo r  China d id  not g ive h e r form al consen t to  i t .  He say s , "The 

Open Door D octrine  . . .  a t  l e a s t  u n t i l  th e  s ig n in g  o f th e  Washington Trea

t i e s  and R eso lu tions of 1922, has been a  r u le  o f p o lic y  adopted by th e  

T rea ty  Powers a s  between them selves in  t h e i r  d ea lin g s  w ith  China0"^7 Un

s a t i s f a c to r y  to  China, b u t n o t v io la t iv e  o f th e  e s ta b l is h e d  p r in c ip le s  of 

in te rn a t io n a l  law  and p ra c t ic e  was th e  "M ost-Favored-N ation-C lauses" embod

ie d  in  so many o f China’s t r e a t i e s  under which th e  t r e a t y  powers au tom ati

c a l ly  were a b le  to  re c e iv e  many s p e c ia l  r ig h t s  which China had been le d  o r 

fo rced  to  g ran t to  p a r t i c u la r  n a tio n s  w ith  which she concluded t r e a t i e s .

W illoughby’ s F oreign  R ights and I n te r e s t s  in  China co n ta in s  no sp e c i

f i c  recommendations f o r  a so lu tio n  to  C h in a 's  dilemma, b u t i t  i s  r e a d i ly  ap

p a ren t t h a t  he does n o t approve of t h i s  im pairm ent o f h e r  so v e re ig n ty . An 

excep tion  to  t h i s  i s  found in  h is  s ta tem en t on e x t r a t e r r i t o r i a l  r i g h t s .6®

67 .  W illoughby, F oreign  R ights and I n te r e s t s  in  China, I ,  61;.

68 . W illoughby does no t view e x t r a t e r r i t o r i a l i t y  a s  c o n tra ry  to  i n t e r -
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He observes t h a t  China may in  th e  fu tu re  r e j e c t  in  to to  a l l  t r e a t y  p ro v i

s io n s  which have c re a te d  such r ig h t s ,  b u t he co u n se lle d  a  g rad u a l a b o l i t io n .  

H is o b je c tio n s  to  e x t r a t e r r i t o r i a l i t y  were many, th e  most s ig n i f ic a n t  be ing : 

I t  i s  an in s u l t  to  a g re a t p eop le ; i t  c re a te d  among th e  Ch in ese  a  h o s t i l i t y  

to  fo re ig n e rs  and fo re ig n  n a tio n s ;  i t  p rev en ts  f u l l  development o f China’ s 

economy; i t  n e c e s s i ta te s  a confusing  a r r a y  o f c o u r ts ;  and i t  i s  m a n ife s tly  

u n ju s t  to  th e  C hinese, p a r t i c u l a r l y . ^

W illoughby’ s second m ajor work on China was prompted by h i s  a p p o in t

ment as  T echnical E xpert to  th e  Chinese D e leg a tio n  to  th e  Washington Confer

ence (1921-22) on L im ita tio n  o f Armament and P a c if ic  and F a r E as te rn  Ques

t io n s .  His p rev ious assignm ent a s  A dviser and h is  F o re ig n  R ights and I n te r 

e s ts  in  China undoubtedly  made h is  s e le c t io n  a s  E xpert an obvious one. I t

i s  s a id  t h a t  t h i s  l a t t e r  work was w idely  used by  th e  d e le g a te s  to  th e  Con

fe ren ce  as  a  source o f in fo rm atio n  on China and th e  F a r E a s t .70 China a t  

th e  Conference i s  e s s e n t i a l ly  an  account o f th e  p ro ceed in g s , China’s demands 

f o r  equal trea tm en t w ith  o th e r  powers, and th e  r e s u l t s  o f th e  C onference 

w ith  re fe re n c e  to  China and F a r E aste rn  a f f a i r s .  In  t h i s  and o th e r  works

n a tio n a l  law  p e r  s e , so long  a s  th e  consent of th e  s t a t e  in  whose t e r r i t o r y  
th e  j u r i s d ic t io n  i s  claim ed by  an o th e r power has been g iv e n . E x t r a t e r r i to r 
i a l i t y  in  China d a te s  w e ll back in to  th e  n in e te e n th  c e n tu ry , and , b r i e f l y  
p u t ,  r e f e r s  to  th e  p r a c t ic e  o f fo re ig n  powers b e in g  g ra n te d  b y  China (under 
g re a t p re s su re , o f co u rse) th e  r ig h t s  to  t r y  t h e i r  own n a t io n a ls  r e s id in g  
in  China in  t h e i r  own c o u r ts .  Normally, th e  c o n su la r  o f f ic e r s  t r i e d  such 
c a se s , b u t in  th e  ca se s  o f th e  U nited  S ta te s  and G reat B r i ta in ,  s p e c ia l  t r i 
buna ls  were e s ta b lis h e d  f o r  t h i s  purpose. The j u s t i f i c a t i o n  (on th e  p a r t  of 
th e  W estern powers and Japan) f o r  t h i s  e x tra o rd in a ry  p r a c t ic e  was t h a t  Chi
nese  c o u r ts  and Chinese law d id  n o t come up to  fo re ig n  s ta n d a rd s . W illough
by , " E x t r a t e r r i t o r i a l i t y  in  C hina," P re lim in ary  P apers , Conference on Amer
ic a n  R e la tio n s  w ith  China, B altim o re , September 17 to  20. 1925. n . 1 . in  
W illoughby1 s "PSFSSnST5JT"

69 .  I b id . ,  pp . 2—1;.

70 . James W. G arner, "W estel Woodbury W illoughby," p .  26.
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w4*h gfrf-ogcnoc S h im  -and F a r S notom  a f f a i r e .  i*» -*hie -&«4 eth e r  werieo

on th e  F a r E as t he p o in ts  to  Japan a s  C hina’ s c h ie f  enemy. For example, 

he n o te s  th a t  a t  th e  Conference Japan was q u ite  r e lu c ta n t  to  d iscu ss  P ac i

f i c  and  F ar E a s te rn  q u e s tio n s , becau se , he say s , " . . .  i t  ^Japan^ might 

be c a l l e d  upon to  g iv e  j u s t i f i c a t i o n s  o f c e r ta in  o f i t s  a c t s  which i t  -would 

be d i f f i c u l t  to  g ive  and th a t  from th e  Conference m ight r e s u l t  p o l ic ie s  o r 

d e te rm in a tio n s  which would n o t be ag re ea b le  to  i t s e l f W i l l o u g h b y  looked 

upon Japan w ith  h e r  s tro n g , c e n tr a l iz e d ,  b u re a u c ra t ic ,  m onarchical govern

ment (which he was in c l in e d  to  compare w ith  th e  P ru ss ia n )  "w ith  u nd isgu ised  

im p e r ia l i s t ic  p o l ic ie s  eager to  widen Japanese p o l i t i c a l  and economic in f lu 

ence and c o n tro l  i f  n o t Japanese so v e re ig n ty , and e x h ib it in g  l i t t l e  reg a rd  

fo r  th e  le g a l  o r  e th ic a l  r ig h t s  o f o th e r  peop les whose i n t e r e s t s  m ight s tan d  

in  th e  way o f th e  r e a l iz a t io n s  o f i t s  own a m b itio n s ."72 W illoughby sees 

Japan’ s a c t io n s ,  beg in n in g  w ith  th e  S ino-Japanese War o f 1895, and w ith  in 

c re a s in g  c l a r i t y  d u rin g  th e  R usso-Japanese War o f 1905, a s  in d ic a t iv e  o f a  

d e s ir e  to  dom inate A sia  and p o s s ib ly  th e  whole F a r E a s t .  The C onference, 

th e n , acco rd in g  to  W illoughby, had a s  i t s  c h ie f  problem s th e  r e s t r a in in g  o f 

th e  im p e r ia l i s t i c  am b itio n s  o f J a p a n . 73

The C hinese d e le g a tio n  e a r ly  to o k  th e  i n i t i a t i v e  a t  th e  Conference and 

drew up and p re se n te d  h e r  famous "Ten P o in ts ."  A p paren tly , W illoughby was 

th e  c h ie f  a r c h i t e c t  o f  th e se  p r o p o s a l s . 7U The purpose o f th e se  Ten P o in ts

7 1 . W illoughby, China a t  th e  C onference, B a ltim o re , 1922, p . 7 .

72 . I b id . ,  p . 15 .

73 . I b id . ,  p .  18 .

7U. This i s  th e  op in ion  of one o f W illoughby 's s tu d e n ts ,  D r. Leon 
Sachs, in  an  a r t i c l e  on W illoughby’ s re tire m e n t in  th e  B altim ore  Sun, Feb
ru a ry  12, 1933 .  ---------------------
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•nag to  p ro cu re  th e  a ssu ran ce  of th e  Powers a t  th e  Conference th a t  C hinese 

t e r r i t o r i a l  i n t e g r i t y  and h e r  p o l i t i c a l  and a d m in is tra tiv e  independence 

were to  be re sp e c te d  and observed , and th a t  as soon a s  p o s s ib le  a g e n e ra l 

r e v e r s a l  o f th ose  p o l ic ie s  which had done so in  th e  p a s t  be i n i t i a t e d . ^5 

W illoughby was q u i te  aware t h a t  any  s e tt le m e n t o r a p re lu d e  to  th e  

se ttlem e n t o f  some o f th e  o u ts tan d in g  problems o f th e  Far E as t depended 

upon th e  w illin g n e s s  o f a l l  the  powers concerned to ,  a s  he p u t i t ,  "exh ib

i t  l e s s  n a t io n a l  s e l f i s h n e s s ,  and / t o  in d ic a te /  a  h ig h e r reg a rd  f o r  p r in 

c ip le s  o f p u re  ju s t i c e  th an  had p re v io u s ly  found p la y  in  t h e i r  in te rn a t io n 

a l  p o l i c i e s . " ^  Indeed , -unlike th e  r e s u l t s  in  l a t e r  conferences which W il

loughby a tte n d e d , such a s  th e  Opium Conferences and th e  League co n sid era 

t io n  o f th e  S ino-Japanese co n tro v e rsy , he was q u i te  p leased  w ith  th e  r e s u l t s  

o f t h i s  C onference. He saw d e f in i te  ga ins fo r  China a t  th e  Conference de

s p i te  th e  f a c t  th a t  she en te red  in to  i t  w ith  many s t r ik e s  a g a in s t  h e r .  Her 

p o l i t i c a l  and m i l i t a r y  weakness, th e  d iv is io n  w ith in  th e  c o u n try , and h e r 

re c e n t d e fa u l t  on c e r ta in  o f  h e r fo re ig n  lo ans d id  n o t h e ig h ten  h e r p re s 

t ig e  among th e  Powers th e r e .  N onetheless, China regained  some c o n tro l over 

h e r t a r i f f s ,  secured  a b o l i t io n  o f  fo re ig n  p o s t o f f ic e s  in  China, and found 

th e  Powers w il l in g  to  remove or s e l l  to  China ra d io  s ta t io n s  e s ta b lis h e d  

w ith o u t h e r perm ission  on h e r  s o i l ,  among o th e r th in g s .  I n te r n a t io n a l  peace 

and ju s t i c e  in  th e  F ar E as t was n o t secu red , however, and would no t b e , in  

W illoughby’ s e s tim a tio n , u n t i l  th e  fo llo w in g  th re e  q u estio n s  were answered 

s a t i s f a c t o r i l y :

75 . W illoughby, China a t  th e  C onference, p p . 3U-35.

76. I b id . ,  pp . 27-28 .

77 . I b i d . ,  p p . 339-U2.
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1 . The e x te n t to  -which Japan, in  r e v e r s a l  o f i t s  fo rm al p o l ic ie s ,  w i l l  
be guided and c o n tro lle d  by a  s t r i c t  reg a rd  f o r  th e  s p i r i t  a s  w e ll a s  f o r  
th e  l e t t e r  o f i t s  in te r n a t io n a l  engagements, and w i l l  s in c e re ly  seek , o r ,  
a t  l e a s t  avo id  th e  p la c in g  o f o b s tac le s  in  th e  way o f , th e  w e lfa re  o f i t s  
g re a t  n e ig h b o rs , China and R ussia .

2 . The e x te n t to  which G reat B r i ta in  and th e  U nited S ta te s  w i l l  cooper
a te  in  th e  F a r E a s t.

3 . The e x te n t to  which China h e r s e l f  w i l l  e x h ib it  a power to  make use 
o f th e  o p p o rtu n ity  th a t  th e  Powers have ag reed  to  give h e r  to  e s ta b l i s h  and 
m ain ta in  f o r  h e r s e l f  a  s tro n g  c e n tr a l  government to  c re a te  e f f i c i e n t l y  op
e ra te d  p u b lic  a d m in is tra tiv e  s e r v ic e s .78

Under th e  au sp ice s  o f th e  League of N ations in  192U and 1925 two Opium 

Conferences were h e ld  a t  Geneva. W illoughby served th e  Chinese Government 

a t  th e se  Conferences a s  C ounsello r and E x p ert, and ou t o f h is  work emerged 

h is  Opium as  an  I n te rn a t io n a l  Problem, pub lish ed  in  1925* This work i s  e s 

s e n t i a l l y  a r e p o r t  on th e  Conferences and n o t a t r e a t i s e  on in te r n a t io n a l  

law . The pu rpose , he p o in ts  ou t, i s —

. . .  to  in c o rp o ra te  in  t h i s  volume a l l  th e  in fo rm ation  th a t  i s  needed f o r  
an a c c u ra te  understand ing  o f the  s u b je c t .  He /W illo u g h b ^  hopes, th e re fo re ,  
th a t  i t  w i l l  se rv e  a s  a  guide or handbook to  a l l  th ose  wno may need to  know 
th e  s i tu a t io n  a s  i t  now e x i s t s .  E sp e c ia lly  i s  i t  hoped th a t  th e  volume w i l l  
be found of va lue  in  case  o th e r  Conferences upon th e  su b je c t  a re  h e ld .79

In  i t  he tra c e s  th e  a ttem p ts  to  c o n tro l th e  t r a f f i c  in  opium in  th e  Hague 

Conferences o f 1912, 1913, and 1911t, a s  w e ll as  th e  ones a t  Geneva in  192U- 

25.

The use o f opium f o r  non-m edicinal purposes became a  m a tte r o f grave 

concern in  China, and indeed in  in te r n a t io n a l  a f f a i r s ,  beg inn ing  in  th e  

e a r ly  n in e te e n th  c e n tu ry . D esp ite  China*s p ro h ib i t io n  o f i t s  im p o rta tio n

78. I b id . ,  p .  357.

79 . W illoughby, Opium a s  an In te rn a t io n a l  Problem, B altim ore , 1925. 
p . v i .
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i n  1800 g re a t  q u a n t i t ie s  -were smuggled in to  th e  co u n try , p a r t i c u la r ly  from 

TnH-ta from th a t  d a te  on. A ttem pts by China to  e lim in a te  th e  im p o rta tio n  

o f opium le d  to  a  -war w ith  England in  1839-U2, th e  s o -c a lle d  "Opium War." 

Im p o rta tio n  co n tinued , and indeed  grew in  volume, and, to  augment th e  p ro

blem , dom estic p ro d uction  was i n s t i t u t e d  on a la rg e  s c a le .  Opium smoking 

in  China became a m ajor e v i l ,  and in  th e  e a r ly  p a r t  of th e  tw e n tie th  cen

tu r y  China a ttem p ted  to  do something about s to pp ing  i t s  u s e . In  1906 th e  

Emperor is su e d  an  e d ic t  to  th e  e f f e c t  th a t  w ith in  te n  y ea rs  th e ' smoking o f 

opium (bo th  n a tiv e  grown and im ported) was to  be e ra d ic a te d . China was 

a b le  a ls o  to  g e t from G reat B r i ta in  an agreem ent to  reduce th e  amount im

p o rte d  from In d ia , th e  l a r g e s t  source, by te n  p e r c en t each y ear fo r  te n  

y e a r s .  By 1917, because b o th  governments c a r r ie d  ou t t h e i r  p a r ts  o f th e  

b a rg a in  rem arkably w e ll, b o th  domestic p roduction  and im p o rta tio n  from 

In d ia  had v i r t u a l l y  come to  an end, a lthough  smuggling d id  c o n tin u e , and 

th e re fo re  th e  problem was n o t so lv ed . L argely  a t  th e  in s is te n c e  o f th e  

U nited  S ta te s ,  who had been one of th e  powers invo lved  in  th e  Hague Confer

ence d ea lin g  w ith  th e  in te r n a t io n a l  problem of opium, th e  League of N ations 

in v i te d  th o se  powers concerned w ith  th e  problem to  meet a t  Geneva in  192lj 

and 1925.

W illoughby was r a th e r  d isap p o in ted  w ith  th e  r e s u l t s  o f th e  Conferences 

b o th , he say s , w ith  " th e  su b s ta n tiv e  c o n ten ts  of th e  Conventions th a t  were 

s ig n ed  . . .  ^and w i th /  th e  c ircum stances th a t  a tte n d ed  t h e i r  drafting."® ®  

The U nited S ta te s  and China w ithdrew  from th e  C onferences, and o f th e  f o r ty -  

one n a tio n s  th a t  p a r t ic ip a te d  in  th e  second Conference o n ly  fo u r te e n  signed 

a t  th e  end of th e  Conference.®^- On th e  American w ithdraw al W illoughby

80. I b i d . ,  p . U d .  81. Ib id .
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p o in ts  out t h a t  th e  d e le g a tio n  had s t r i c t  in s t r u c t io n s  given i t  in  th e  form 

o f a  J o in t  R eso lu tio n  o f Congress to  t h i s  e f f e c t :  "That th e  r e p re s e n ta t iv e s

o f th e  U nited S ta te s  s h a l l  s ig n  no agreem ent which does n o t f u l f i l l  th e  con

d i t io n s  n e ce ssa ry  f o r  th e  sup p ress io n  o f th e  n a rc o tic  drug t r a f f i c  a s  s e t  

f o r th  in  th e  Preamble."®^ E s s e n t ia l ly  what was co n ta in ed  in  th e  Preamble®^ 

was t h a t  th e  p ro d u c tio n  o f "raw opium" must be so c o n tro lle d  a s  to  a llo w  no 

su rp lu s  f o r  non-m edic inal o r  n o n - s c ie n t i f ic  u s e . When i t  became ap p aren t 

th a t  th e  C onference was n o t going to  re a ch  an agreem ent in  keeping  w ith  th e  

American w ishes th e  American d e leg a tio n  f e l t  c o n s tra in e d  to  w ithdraw . W il

loughby f e e l s  t h a t  under th e  c ircum stances th e  d e le g a tio n  had no o th e r 

c h o ice , b u t he does ta k e  is s u e  w ith  th e  American in s is te n c e  on p la c in g  upon 

i t s  d e le g a tio n  a  co n g re ss io n a l mandate, th u s  le a v in g  th e  d e le g a tio n  w ith  no 

powers o f d i s c r e t io n .  I t  i s ,  o f co u rse , p roper to  in s t r u c t  a d e le g a tio n  

such a s  t h i s ,  he f in d s ,  b u t i t  should n o t have been by C ongress, b u t by th e  

fo re ig n  p o lic y  making branch  o f th e  government.®^ The C hinese d e le g a tio n  

w ithdrew  because , to  use W illoughby's w ords, th e  Conference—

. . .  would n o t embody in  i t s  convention any u n d e rtak in g  w hatever reg a rd in g  
m easures to  be tak en  to  b r in g  to  an end th a t  le g a l iz e d  t r a f f i c  in  smoking 
opium which i s  i n f l i c t i n g  such d i r e  e v i l  upon th e  m ill io n s  o f th e  Chinese 
l iv in g  in  th e  t e r r i t o r i e s  o r  F ar E as te rn  p o sse ss io n s  o f G reat B r i ta in ,  
F ran ce , th e  N e th erlan d s, P o r tu g a l, B r i t i s h  In d ia ,  and Siam.®5

The Conferences were convened to  perform , i f  p o s s ib le ,  th re e  ta s k s :

82. I b id . , p .

83 . This Pream ble i s  th e  one co n ta in ed  in  th e  "S uggestions of th e  
U nited  S ta te s  o f America" to  th e  A dvisory Committee which met p r io r  to  th e  
Conference in  1923. I b id . ,  pp . 1+98-311.

81+. I b id . ,  p p . 1+35-36.

83 . I b i d . ,  p .  1+51+.
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(1) To c u t back p ro duction  o f opium and o th e r  raw m a te r ia ls  from which n a r

c o tic  drugs a re  produced to  no more th an  i s  needed f o r  m ed ic inal and sc ie n 

t i f i c  pu rposes, (2) To s to p  th e  le g a l iz e d  t r a f f i c  in  p rep a red  opium, and 

(3) To p lace  c o n tro ls  on th e  in te r n a t io n a l  movement o f such d r u g s . None 

o f th e se  goals was accom plished by th e  C onferences, la r g e ly ,  acco rd ing  to  

Viilloughby, because o f the  lo s s  in  economic advantages to  th e  c o lo n ia l  

a u th o r i t i e s

W illoughby p u b lish ed  two books a f t e r  h is  re tire m e n t in  1933* One of 

th e se  was h is  la rg e  volume, The S ino-Japanese C ontroversy  and th e  League of 

N ations,  p u b lish ed  in  1935* This volume i s  l a r g e ly  a r e p o r t  o f th e  League’ s 

hand ling  of th e  c o n tro v e rsy , b u t i t  i s  a l s o ,  in  W illoughby’ s words, "com

posed of c h ap te rs  d e a lin g  w ith  some of th e  more im portan t q u estio n s  o f in 

te r n a t io n a l  and League Ju risp ru d en ce  which were invo lved  in  th e  c o n tro v e r

sy."®® I t  i s  w ith  th e  second p a r t  th a t  th e  fo llo w in g  comments a re  concern

ed .

The elem ents in  th e  S ino-Japanese c o n tro v e rsy  b e fo re  th e  League of Na

t io n s  w ere, o f c o u rse , p r im a r i ly  th e  Japanese a b so rp tio n  of Manchuria and 

th e  Japanese a t ta c k  upon Shanghai. I t  w i l l  be remembered th a t  th e  f u l l -  

s c a le  Japanese in v a s io n  of China p roper d id  n o t occur u n t i l  1937, two y ears  

a f t e r  t h i s  book was p u b lish e d .

W illoughby undoubtedly  sees Japan a s  th e  a g re sso r  and China th e  v ic tim  

in  th e  Manchurian and Shanghai a f f a i r s .  Indeed , he sees Japan as  c a s t in g  

covetous eyes on China a s  f a r  back a s  th e  l a s t  decade o f th e  n in e te e n th  cen-

86. I b id . ,  pp . m a-U 2. 87. I b i d . ,  p p . U77-78.

88. W illoughby, The S ino-Japanese Contro v e rsy  and th e  League o f Na
t io n s ,  B altim o re , 1935>, p . v i .
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tu ry ,  as  n a n ife s te d  in  th e  S ino-Japanese War of 1S94-95. He p a r t i c u la r ly  

looks upon Japan’ s Twenty-one Demands of 191? £3 in d e fen s ib le#  N onetheless, 

d e sp ite  h is  ad m itted  b ia s  in  fa v o r  o f China, W illoughby s e ts  ou t in  a sch o l

a r l y  manner to  examine the  Japanese p o s itio n #  One p a r t i c u la r ly  in te r e s t in g  

claim  made by Japan i s  th a t  h e r  a c t io n s  in  China and elsew here in  th e  P aci

f i c  a re  j u s t i f i e d  by v ir tu e  o f a  Japanese "Monroe D octrine" analogous to  

th e  American Monroe D o c trin e . W illougnby i s  q u ite  w il l in g  to  adm it th a t  be

cause of t e r r i t o r i a l  p ro p in q u ity , to  use th e  term  of th e  L a n s in g -Ish ii  

N otes, Japan had s p e c ia l  i n t e r e s t s  in  th e  F a r E a s t, and e s p e c ia l ly  in  China. 

T h is , however, acco rd ing  to  W illoughby, does n o t e n t i t l e  Japan to  d ic ta te  

th e  p o l i t i c a l  p o l ic ie s  of China and o th e r n a tio n s  o f th e  F a r E a s t. He 

p o in ts  ou t th a t  a  re c o g n itio n  of a r ig h t  to  determ ine th e  p o l ic ie s  to  be 

c a r r ie d  out in  the  F ar E ast to  m ain ta in  th e  peace o f th e  a re a  would g ive to  

Japan what amounted to  a " su z e ra in ty  over China, th e  co u n try  most concern

e d # " ^  C ountering Ja p a n 's  c laim  to  a  Monroe D octrine in  th e  F ar E ast Wil

loughby p o in ts  out t h a t  i f  Japan were to  ap p ly  th e  p r in c ip le s  embodied in  

such a d o c tr in e  to  th e  Far E ast she would n o t be a b le  to  in te r f e r e  w ith  th e  

in te r n a l  a f f a i r s  of China o r  o th e r  n a tio n s  concerned, nor o b je c t to  th e  po

l i c i e s  o f W estern powers in  China u n le ss  h e r  own v i t a l  n a t io n a l  in t e r e s t s  

were jeo p a rd ize d . Furtherm ore, W illoughby says:

I t  g ives h e r  no ground f o r  claim ing s p e c ia l  o r p r e f e r e n t ia l  commercial 
o r in d u s t r ia l  i n t e r e s t s  in  China o r e lsew here , and s t i l l  l e s s  does i t  f u r 
n ish  j u s t i f i c a t i o n  to  h e r f o r  a s s e r t in g  p o l i t i c a l  r ig h t s  o r in f lu e n c e  in  
A sia . L east o f a l l ,  does i t  w arran t h e r ,  even fo r  purposes of u rg en t n a tio n 
a l  p ro te c tio n , in  fo r c ib ly  annexing o r o therw ise g a in in g  a d m in is tra tiv e  and 
p o l i t i c a l  c o n tro l over t e r r i t o r y  belonging  to  an o th er sovereign  Power.90

89. I b id . ,  p . 627.

90. I b i d . ,  pp. 61*9-50.
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W illoughby i s  q u ite  d isap p o in ted  th a t  th e  League d id  n o t b r in g  to  an 

end th e  S ino-Japanese c o n tro v e rsy . He sees as  th e  reason  n o t any e s s e n t ia l  

f a u l t  in  th e  League o f N ations i t s e l f ,  nor -was th e  f a i l u r e  due to  th e  f a c t  

t h a t  th e  problem  was p a r t i c u la r ly  com plicated , f o r  i t  was in  essence q u ite  

a sim ple c a s e . 9 3 -  •’The e s s e n t ia l  re a so n ,"  he p o in ts  o u t, f o r  th e  League’ s 

f a i l u r e  was " th e  un w illin g n ess  to  support e n e rg e tic  and a f f irm a tiv e  a c tio n  

in  th e  prem ises on th e  p a r t  of th o se  S ta te s  upon whom would f a l l  th e  b u r

den of a c t io n  should  i t  be d ire c te d  o r recommended by th e  League. These 

S ta te s ,  i t  s c a rc e ly  needs to  be s a id ,  were G reat B r i ta in  and F r a n c e . "92 

He concludes on th i s :

S h o r tly  s ta t e d ,  then, th e  e s s e n t ia l  f a c t  re v e a le d  by th e  h is to r y  of th e  
S ino-Japanese c o n tro v e rsy  b e fo re  th e  League was n o t any unsuspected  o rgan ic  
weakness o r d e fe c t in  th e  League, b u t th e  u n w illin g n ess  o f th o se  members of 
th e  League, whose v o ices  were c o n tro l l in g ,  to  l i v e  up to  the  o b lig a tio n s  
assumed by them as  members.93

However, a s  to  th e  reasons f o r  t h i s  re lu c ta n c e  upon th e  p a r t  o f G reat B r i

t a i n  and F ran ce , W illoughby i s  s i l e n t .

What was to  be  W illoughby 's l a s t  book was p u b lish ed  in  19U0, Jap a n 's  

Case Examined.  In  some ways t h i s  i s  h is  most im p o rtan t work on th e  F a r E as t, 

f o r  i t  c o n ta in s  more commentary th an  th e  o th e r s ,  and th e re fo re ,  i s  more use

f u l  to  th e  s tu d en t concerned w ith  p r in c ip le s  o f in te r n a t io n a l  law , a s  Wil

loughby conceives them . "The purpose of t h i s  volume," W illoughby say s , " is  

a  sim ple though d u a l one. I t  i s  to  p re se n t in  a com prehensive, y e t  b r i e f ,  

manner th e  aims which Japan i s  p u rsu ing  in  th e  F ar E a s t , a s  shown by h e r

91. I b id . ,  p .  6^8 .

92 . I b id . ,  p .  661.

93. I b i d . ,  p .  662.
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own o f f i c i a l  d e c la ra t io n , and to  examine a s  to  t h e i r  v a l i d i t y  th e  argum ents 

she had advanced i n  pursuance of th e se  a i m s . "9^ Japanese aims in  th e  F a r 

B ast a re  c l e a r ,  says W illoughby, a s  re v e a le d  i n  h e r  Twenty-One Demands o f 

1915—th a t  i s ,  she p la n s  to  dom inate China p o l i t i c a l l y  and econom ica lly .

B efore W illoughby goes in to  th e  v a l i d i t y  o f Japan’ s j u s t i f i c a t i o n s  fo r  

h e r  a c tio n s  in  China he examines th e  p o s i t io n  tak en  by a few w r i te r s ,  n o t

a b ly  Miss B arbara W ertheim ^ and o th e rs  who m ain ta in  t h a t  an assessm en t of 

F ar E as te rn  a f f a i r s  i s  com plicated  by th e  f a c t  th a t  th e re  i s  a  g re a t gap be

tween th e  "Japanese mind" and th e  "W estern m ind," and th a t  th e  lo g ic  o f th e  

E as t i s  q u i te  d i f f e r e n t  from th a t  o f th e  W est, In  t h i s  co n n ec tio n  Miss 

Wortheim say s:

So com plete ly  d ivo rced  i s  th e  Japanese m ental p ro cess  from th e  Occiden
t a l ,  so devoid of what '‘W esterners c a l l  lo g ic ,  t h a t  th e  Japanese a r e  a b le  to  
p re s e n t  a  f a l s e  p ic tu re  y e t  s in c e re ly  b e lie v in g  them . How t h i s  i s  accom
p lis h e d  i t  i s  im possib le  f o r  a  fo re ig n e r  to  u n d e rs tan d , much l e s s  a ttem p t 
to  e x p la in . That appearances mean more th an  r e a l i t y  to  th e  Japanese mind 
i s  th e  on ly  c lu e  th e  w r i te r  can p ro v id e , A f a c t ,  a s  such , means l i t t l e  to  
a Japanese; shou ld  he be fo rce d  to  fa c e  c e r ta in  unaccepted  f a c t s  he w i l l  c u t 
them dead, j u s t  a s  we m ight c u t an unwelcome acq u a in tan ce  on th e  s t r e e t , 99

In  answer to  t h i s  p o s it io n  W illoughby p o in ts  ou t th a t  he "canno t a c c e p t the  

prem ise t h a t  th e  lo g ic a l  p ro cesses  o f th e  Japanese , o r , f o r  t h a t  m a tte r , of 

any  o th e r p eo p le , can be regarded  a s  fundam en ta lly  d i f f e r e n t  to  th o se  which 

o p e ra te  in  th e  'Western W orld."97 i t  i s  t r u e ,  he say s , th a t  p e rso n s  may d i f -

9U. W illoughby, Japan’ s Case Examined, B altim o re , 191*0, p .  v .

95. B arbara Wertheim, "Japan: A C lin ic a l  N ote," Fo reign  A f fa i r s ,
1936, W illoughby a ls o  r e f e r s  to  an a r t i c l e  by a  Japanese s c h o la r ,  T a tsu y i 
Takeuchi, "The Background o f th e  S ino-Japanese C r is i s ,"  in  "an American 
Jo u rn a l,"  I b id . ,  p .  17 .

96 . Quoted in  I b id . ,  p .  18 .

97* W illoughby, J ap a n 's  Case Examined,  p .  19 ,
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f e r  a s  to  t h e i r  fundam ental p rem ises from which th e y  reaso n  lo g ic a l ly ,  b u t 

" th e  ru le s  o f lo g ic  a r e  u n iv e rs a l  • • • W illoughby f in d s  th e  funda

m ental d if fe re n c e  between Japan* s d e c la ra tio n s  and h e r a c tio n s  to  be ex

p la in e d  by th e  f a c t  t h a t  th e  Japanese a cc e p t c e r ta in  prem ises th a t  Occi

d e n ta ls  do n o t accep t*  One o f  th e se  i s  th e  Japanese concept o f s u p e r io r  

c u l tu re ;  an o th e r i s  t h e i r  n o tio n  o f d iv in e  d e sc e n t, and th a t  because o f 

th e se  th e  Japanese have r ig h t s  th a t  o th e r l e s s  fo r tu n a te  peoples do n o t pos

s e s s .  99

W illoughby acc e p ts  th e  L ytton  Commission* s R eport th a t  Japan was n o t 

a c t in g  in  v a l id  s e l f  defense  in  h e r a c tio n s  in  Manchuria beg inn ing  in  Sep

tem ber, 1931- He a s s e r t s  t h a t  by waging war th e  Japanese v io la te d  i n t e r 

n a tio n a l  law , f o r  Japan was a  s ig n a to ry  o f th e  B aris  Peace P a c t. Nor cou ld  

Japan v a l id ly  c laim  j u s t i f i c a t i o n  f o r  h e r in v as io n  of Ik n ch u ria  in  a s s e r t 

in g  th a t  f e a r  o f R ussia com pelled such a c t io n .  W illoughby says:

No p r in c ip le  o f in te r n a t io n a l  law  i s  more fundam ental th an  th a t  which 
a sc r ib e s  to  sov ere ig n  S ta te s  ex c lu s iv e  and a b so lu te  ju r i s d ic t io n  over t h e i r  
own a re a .  As a  d i r e c t  and n ecessa ry  c o ro l la ry  from th i s  prem ise i t  fo llo w s 
t h a t  any a tte m p t by one s t a t e  to  e x e rc is e  any s o r t  of a u th o r i ty  w ith in  th e  
a re a  o f a n o th e r  s t a t e  w ith o u t i t s  consen t i s  viewed by th a t  s t a t e  as  a  v i 
o la t io n  o f i t s  t e r r i t o r i a l  so v e re ig n ty  . . .  .100

W illoughby sees  t h i s  d o c tr in e  o f a b so lu te  t e r r i t o r i a l  so v e re ig n ty  a s  " th e  

one g re a t d o c tr in e  which has served  to  m ain ta in  such p eace fu l i n t e r - s t a t e  

r e la t io n s  as  th e  modern w orld  has been a b le  to  m a in ta in . "101

Another c la im  th a t  th e  Japanese have advanced to  j u s t i f y  t h e i r  in v a -

98. I b i d . , P . 19.

99. I b i d . , P . 20.

100. I b i d . , PP . 31-32

101. I b i d . , P . 33 .
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s io n  o f  China i s  th a t  by  so doing th e y  r i g h t l y  defended them selves a g a in s t

communism* Upon exam ination, however, W illoughby f in d s  no v a l id  grounds to

t h i s  c la im , f o r  under no known p r in c ip le  o f  in te r n a t io n a l  law  i s  one s ta t e

j u s t i f i e d  in  determ in ing  th e  in te r n a l  p o l ic ie s  o f a n o th e r sovereign  s ta te *

The one p o ss ib le  ex cep tion  to  t h i s  ru le  i s  when th e re  i s  th u s  p re c ip i ta te d

a t ta c k s ,  e i th e r  a c tu a l  o r im m ediately th re a te n e d , upon Jap a n 's  r ig h t s  as  a .

sovereign  s t a t e .  W illoughby say s , ** * . • Japan has had no r ig h t ,  under

any d o c tr in e  known to  modern in te r n a t io n a l  law , to  demand of China th a t  she

should  expel communism from h e r b o d y -p o li t ic ,  o r , i f  h e r s e l f  unable to  do

102t h i s ,  t o  p erm it Japan to  send h e r arm ie3 in to  China fo r  th a t  purpose**1

I n  defense of h e r  a c tio n s  Japan, W illoughby p o in ts  o u t, a ls o  appealed  

to  th e  in te r n a t io n a l  law  d o c tr in e  of rebus s ic  s ta n t ib u s , o r  th a t  d o c tr in e  

th a t  d e c la re s  th a t  t r e a t i e s  a re  to  be in te r p r e te d  a s  co n ta in in g  th e  p ro v i

s io n  t h a t  th e y  a re  to  be observed only  so long  a s  th e  c o n d itio n s  which 

prompted t h e i r  co n c lusion  remain in  ex isten ce*  W illoughby r e a d i ly  adm its 

th a t  th e re  i s  a  l ik l ih o o d  th a t  t r e a t i e s  may become u n ju s t  by  v ir tu e  o f th e  

f a c t  t h a t  co n d itio n s  change, and th a t  under such circum stances may, indeed , 

provoke in te r n a t io n a l  s t r i f e *  However, he f e e l s  th a t  t h i s  d o c tr in e  must be 

s t r i c t l y  construed* He says:

I t  i s  a t  once ap p aren t th a t  th e  fo rce  o f  th e  fundam ental p r in c ip le s  o f 
in te r n a t io n a l  ju risp ru d en ce  and m o ra lity  t h a t  i n t e r s t a t e  agreem ents a re  to  
be re sp e c te d  by  th e  p a r t ie s  to  them—p acta  su n t servanda-  ■w il l  be g re a t ly  
weakened u n le ss  th e  d o c tr in e  o f rebus s ic  s ta n t ib u s  i s  confined  w ith in  
s t r i c t  and narrow  l im i t s  *-^3

W illoughby concludes h is  book w ith  an exam ination o f th e  claim  of some Jap

anese (a lthough  no t o f th e  Japanese Government) th a t  Japan i s  j u s t i f i e d  in

1G2. I b id *, p .  1J7. 103. I b i d . ,  pp. 82-83.
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h e r a c tio n s  a g a in s t China by a  d o c trin e  s i r a i l ia r  to  the  American Monroe 

D o c trin e . As th i s  has been examined p rev io u s ly , and as  W illoughby’ s com

ments a re  s u b s ta n t ia l ly  as  b e fo re , th e re  w i l l  be no need of rep ea tin g  them.

Running throughout W illoughby’ s w ritin g s  on th e  Far E ast i s  a fe rv e n t 

d e s ire  f o r  a ju s t  se ttlem en t th e re  so th a t  in te rn a tio n a l  peace would be a s 

su red . His tre a tm en t, of cou rse , i s  th a t  o f the  l e g a l i s t ,  and no t of the  

h is to r ia n ,  ph ilo sopher, s o c io lo g is t ,  o r p sy ch o lo g is t. He f e l t  th a t  a 

s t r i c t  observance of c e r ta in  p r in c ip le s  of in te rn a tio n a l  law would re s to re  

peace to  th e  E a s t. His condemnation of Japan fo r  t r e a ty  v io la t io n s , d is 

reg ard  fo r  the  t e r r i t o r i a l  so vere ign ty , a d m in is tra tiv e  in te g r i ty ,  and na

t io n a l  independence of China a t t e s t  to  t h i s .

By way of a b r ie f  summary and c r i t iq u e ,  th e  most s t r ik in g  fe a tu re  o f 

W illoughby’ s in te rn a t io n a l  law i s  h is  view th a t  in te rn a tio n a l  l i f e  i s  atom

i s t i c ,  in d iv id u a l i s t ic ,  and in  s h o r t , a Hobbesian ju n g le . This, of course , 

i s  th e  view th a t  th e  a n a ly t ic a l  j u r i s t  must ta k e , f o r  h is  conception o f law 

w il l  a llow  no o th e r . I f  th e  a n a ly t ic a l  j u r i s t  views law as  something com

manded by a s ta t e ,  th en , t r a n s fe r r in g  th is  concept to  th e  in te rn a tio n a l  

sphere, in te rn a t io n a l  law becomes what i s  indeed commanded by e ig h ty  o r so 

s t a t e s .  In te rn a tio n a l  law i s  th a t  m unicipal law which d ea ls  w ith more than 

one c o m try . W illoughby a s s e r ts  th a t  th e re  i s  no le g a l  s tandard  above na

tio n s  to  which statesm en may ap p ea l, fo r ,  as  was seen, he r e je c ts  th e  t r a 

d i t io n a l  concept o f n a tu ra l  law .

Consequently, in te rn a tio n a l  law , to  7filloughby, i s  th a t  law a c tu a l ly  

being p ra c tic e d  and ap p lied  a t  any given tim e and p la c e . I t s  m otivation  

i s  s e l f - i n t e r e s t  and no t common in te r e s t ,  fo r  th e re  a re  no common p r in c ip le s  

of law  th a t  a re  u n iv e rsa l and p e rp e tu a l. There may be common moral p r in c i

p le s  to  which a l l  men and a l l  n a tio n s  can look fo r  guidance, bu t th ese  a re
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n o t le g a l  p r in c ip le s .

However, a s  has been shown, "Willoughby does n o t c o n s is te n t ly  ap p ly  h is  

a n a ly t ic a l  p r in c ip le s  to  th e  f i e l d  o f in te r n a t io n a l  r e la t io n s  a s  he does to  

th e  f i e l d  o f  in te r n a t io n a l  law . Once ag a in  one sees  th e  dichotom y between 

law  and m o ra ls . "When t r e a t i n g  o f in te r n a t io n a l  law  p r in c ip le s  W illoughby 

i s  th e  a n a ly t ic a l  j u r i s t ,  w hereas, when he w rite s  o f in te r n a t io n a l  a f f a i r s  

he i s  th e  m o r a l i s t .  I n te r n a t io n a l  l e g a l i t y  i s  one th in g ; in te r n a t io n a l  

m o ra lity  i s  a n o th e r . T h is , however, le a d s  W illoughby in to  an awkward p o s i

t io n  on a t  l e a s t  one o ccasio n , and an im portan t one a t  t h a t .  France and 

England, acco rd in g  to  W illoughby, a re  la r g e ly  re sp o n s ib le  f o r  th e  League’ s 

f a i l u r e  to  s e t t l e  th e  S ino-Japanese co n tro v e rsy , b u t in  so a c t in g  (o r  r e 

fu s in g  to  ta k e  a c tio n )  v io la te d  no p r in c ip le s  o f in te r n a t io n a l  law . Y et, 

i t  would seem th a t  something was v io la te d —th a t  th e re  was som ething th a t  

th e  two n a tio n s  should have done th a t  th e y  d id  n o t do, o r t h a t  th e y  d id  

something th a t  th e y  should n o t have done. I n te r n a t io n a l  law , a s  W illoughby 

sees  i t ,  however, has no s o lu tio n  f o r  a  problem such -as t h i s ,  f o r  i t  i s  a 

m oral problem .
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C hapter IX 

CONCLUSION

W estel Woodbury W illoughby was one o f th e  most p ro d u c tiv e  sc h o la rs  of 

h is  e r a .  He au th o red  o r  c o lla b o ra te d  in  w r i t in g  tw en ty -n in e  volumes and 

many sco res  o f a r t i c l e s ,  c h a p te rs  in  books, c o n tr ib u tio n s  to  encyc loped ias , 

and book rev iew s. For th e  most p a r t  h is  works were w e ll rece iv ed  by th e  

p ro fe s s io n , p a r t i c u l a r l y  th e  e a r l i e r  o n e s ,1 and some o f them re q u ire d  sec

ond e d i t io n s  and s e v e ra l  p r in t in g s .  The most v a lu ab le  a s  c o n tr ib u tio n s  to  

p o l i t i c a l  sc ien ce  l i t e r a t u r e  a r e  h is  f iv e  major works: The Nature o f th e

S ta te ,  S o c ia l J u s t i c e ,  The Fundamental Concepts of P u b lic  Law, The E th ic a l

1 . W illoughby^  books were review ed by o u ts tan d in g  p o l i t i c a l  s c ie n 
t i s t s  o f th e  tim e: W. A. Dunning review ed The N ature o f th e  S ta te  in  th e
P o l i t i c a l  Science Q u a r te r ly , H  (1 897), 5U5-li8j C harles  E . Merriam rev iew - 
ed The P o l i t i c a l  T heories  o f th e  A ncient World in  The Annals of th e  Ameri
can Academy of P o l i t i c a l  and S o c ia l S cience , XXHI~TJanuary, 190H^JuneJ

5£>2-£37 Eugene Wambaugh. review ed The Fundam ental Concepts o f  P ub lic  
Law in  The American P o l i t i c a l  Science RevTewT XIX (1925). 180-82:~R obert k .  
Cushman review ed The C o n s t i tu t io n a l Law of th e  U nited  S ta te s  in  I b i d . ,  XXIV 
(1930), 7l|6-U9j ancT Francis W. Coker review ed The E th ic a l  B as is  o F P o l i t i -  
c a l  A u th o rity  in  I b id . ,  XXV (1931), Uli3-li5. : : ----------
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B asis  o f P o l i t i c a l  A u th o rity ,  and The C o n s ti tu tio n a l Law of th e  U nited  

S ta te s .  H is works on China and th e  F a r E ast a re  o f le s s  i n t e r e s t  to  th e  

s tu d e n t o f p o l i t i c a l  th e o ry , a lth o u g h  th e y  rem ain an im portan t source of 

in fo rm atio n  on th e  S ino-Japanese c o n tro v e rsy .

H is o th e r  im portan t c o n tr ib u tio n  to  p o l i t i c a l  th e o ry , The P o l i t i c a l  

T heories o f th e  A ncien t W orld, would have been s tren g th en ed  had he been ab le  

to  c a r ry  ou t h is  o r ig in a l  p la n  o f a  m ulti-volum e work on th e  h i s to r y  o f po

l i t i c a l  p h ilo sophy  from P la to  to  th e  p re s e n t .  The l e a s t  v a lu ab le  o f h is  

th e o r e t ic a l  w rit in g s  i s  h i s  P ru ss ia n  P o l i t i c a l  P h ilosophy, w r i t t e n ,  in  a l l  

l ik l ih o o d ,  h a s t i l y  d u r in g 'th e  fe v e r is h  tim es o f World War I .  In  one way, 

however, i t  i s  an  im portan t work, f o r  i t  re v e a ls  a change in  h is  th in k in g  

abou t e th ic a l  p o l i t i c a l  th e o ry . In  t h i s  and l a t e r  works he i s  le s s  in c lin e d  

to  p ra is e  H egelian  th e o ry . Never a s  prone to  g lo r i f y  th e  s t a t e  a s  h is  c o l

le a g u e , John W. Burgess (who, in c id e n t ly ,  was accused  o f nP russian!sm n dur

in g  th e  Yfer f o r  some of th e  id e a s  in  h is  P o l i t i c a l  Science and Comparative 

C o n s ti tu t io n a l  Law) ,^  W illoughby, n o n e th e le s s , came c lo s e r  to  doing t h i s  in  

h is  e a r l i e r  works th an  in  l a t e r  ones.

W illoughby, undoubtedly , was one o f th e  most a rd e n t champions o f p o l i 

t i c a l  sc ie n c e  in  America. As one o f th e  founding f a th e r s  o f th e  American 

P o l i t i c a l  Science A sso c ia tio n , a s  t h a t  A sso c ia tio n ’ s f i r s t  S e c re ta ry -T re a -  

s u re r ,  as  E d ito r  of th e  P roceedings (190U-13), a s  Ifenaging E d ito r  o f The 

American P o l i t i c a l  Science Review f o r  th e  f i r s t  te n  y ears  o f i t s  p u b lica 

t i o n ,  and a s  chairm an of one o f th e  most p ro d u c tiv e  departm ents o f p o l i t i 

c a l  sc ience  in  th e  n a tio n  he was in  an  e x c e lle n t p o s i t io n  to  promote th e  

growth of p o l i t i c a l  sc ien ce  a s  an academ ic d i s c ip l in e .  In  a d d it io n  to  h is

2 . John W. B urgess, Rem iniscences o f  An American S ch o la r, p .  2^7.
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w ritin g s  and s e rv ic e  to  th e  p ro fe s s io n a l o rg a n iz a tio n  W illoughby l iv e s  on 

in  th e  s tu d en ts  whom he t r a in e d  a t  Johns Hopkins, Many have gone on to  be

come o u ts tan d in g  p o l i t i c a l  s c i e n t i s t s .  Im pressed by h is  example o f d is c i 

p lin e d  th in k in g  and devotion  to  s c h o la rsh ip , many have made t h e i r  mark in  

th e  d is c ip l in e —n o ta b ly , C harles G. Fenwick, H erbert W. B rig g s , John M,

Lfe thew s, Lindsay Rogers, E, Pendleton  H errin g , James H a rt, George W. Spi

c e r ,  and M arshall Dimock,

Although i t  i s  t ru e  th a t  W illoughby d id  n o t e s ta b l is h  a "schoo l of po

l i t i c a l  sc ience" th e  teach in g s  o f which h is  s tu d en ts  co n tinue  to  expound, 

he d id  s e t  fo r  them an example o f d is c ip l in e d  s c h o la rs h ip . I t  i s  t r u e  th a t  

h is  s tu d en ts  do n~t fo llo w  h is  id e a s ,  b u t do fo llo w  h is  example o f s ch o la r

sh ip  and have absorbed h is  z e a l f o r  th e  s tu d y  of th in g s  p o l i t i c a l .  P o l i t i 

c a l  sc ien ce  no lo n g er accep ts  many of th e  th e o r ie s  t h a t  W illoughby advanced 

or the  assum ptions upon which th ey  a re  b ased . The Germanic th e o ry  o f th e  

s ta t e  which e a r ly  American p o l i t i c a l  sc ien ce  la r g e ly  accep ted  has been 

abondoned by re c en t w r i te r s .  S o v ere ign ty , m oreover, i s  no longer regarded  

a s  th e  c e n tr a l  to p ic  of p o l i t i c a l  sc ien ce  to  which every  sch o la r  must add

re s s  h im se lf . Law i t s e l f  has a much b ro ad er meaning to d ay  than  a h a lf -c e n 

tu r y  ago, p a r t i c u la r ly  under th e  in flu en c e  o f Roscoe Found and th e  so cio 

lo g ic a l  school of ju risp ru d en ce  and th e  more re c e n t r e v iv a l  o f th e o r ie s  of 

n a tu ra l  law . P o l i t i c a l  sc ien ce  i s  l e s s  r e s t r i c t e d  today  in  i t s  ou tlo o k , 

and o ld  q u estio n s  once looked upon a s  s e t t l e d  have been reopened.

While th e  d is c ip l in e  was undergoing th e se  m o d if ic a tio n s , however, W il

loughby rem ained unconvinced of t h e i r  n e c e s s i ty .  Indeed , a s  l a t e  a s  192k 
he w rote The Fundamental Concepts o f P ub lic  Law, which a re c e n t commentator 

has r e fe r re d  to  a s  " th e  l a s t  o f th e  g re a t e f f o r t s  to  i n te r p r e t  th e  s t a t e  

in  term s of a j u r i s t i c  th e o ry  of a  s t a t e  p e r s o n a l i ty  endowed w ith  a sover—
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e ig n  ?r m  -»3 This approach to  p o l i t i c a l  sc isn c e  was w idely  accep ted  in  

th e  l a t e  n in e te e n th  c en tu ry  when th e  Germanic in flu en c e  was s t i l l  s tro n g , 

b u t i t  met w ith  s u b s ta n t ia l  c r i t i c i s m  in  th e  tw e n tie th .k  This dem onstrates 

W illoughby’ s re lu c ta n c e  to  a l t e r  h is  approach to  law and th e  s t a t e  d e sp ite  

th e  f a c t  th a t  th e  d is c ip l in e  as  a whole had a lre a d y  done so . In  t h i s  sense 

W illoughby’ s works re p re se n t an ex ten s io n  of th e  o ld e r  p o l i t i c a l  sc ience  

in to  th e  tw e n tie th  cen tu ry , a p o l i t i c a l  sc ien ce  t h a t  was concerned more 

w ith  a b s t r a c t  p o l i t i c a l  th e o ry  th an  w ith  p o l i t i c a l  p r a c t ic e .

W illoughby’ s concern fo r  a b s t r a c t io n s ,  such a s  th e  " s t a t e ,"  th e  s t a t e ’ s 

" p e r s o n a li ty ,"  th e  s t a t e 's  " w i l l ,"  and th e  s t a t e 's  "so v ere ig n ty "  which, i t  

w i l l  be remembered, was an approach shared  la r g e ly  by B urgess, Woolsey, 

G arner, and o th e rs  of t h a t  e a r ly  e ra , can be understood b e s t  by r e c a l l in g  

th e  p o l i t i c a l  sc ien ce  he was r e f u t in g .  W illoughby and h is  g e n e ra tio n , 

under th e  in f lu e n c e  of A u stin , Green, H egel, B lu n ts c h li ,  J e l l in e k ,  and 

o th e r  n in e te e n th  c en tu ry  w r i te r s ,  r e je c te d  th e  t r a d i t i o n a l  approach to  p o l i 

t i c a l  s c ie n c e . C en tra l to  t h i s  t r a d i t i o n a l  p o l i t i c a l  sc ien ce  was th e  id ea  

t h a t  p o l i t i c a l  a u th o r i ty  i s  somehow s u b je c t to  c e r ta in  immutable laws d is 

co v erab le  by rea so n , w hether th e y  be th e  n a tu ra l  laws of a n t iq u i ty  o r th e  

s e c u la r  n a tu ra l  " r ig h ts "  o f modern p o l i t i c a l  th e o ry . A ll a u th o r i ty  of a 

p o l i t i c a l  n a tu re  was f e l t  to  a r i s e  from t h i s  n a tu ra l  law and to  be answ er- 

a b le  to  i t .  We have seen , however, th a t  W illoughby could  n o t a ccep t n a tu 

r a l  law a s  th e  b a s is  f o r  p o l i t i c a l  a u th o r i ty .

P o l i t i c a l  a u th o r i ty  must be grounded in  som ething, however, and Wil—

3 . F ran c is  W ilson, The American P o l i t i c a l  Mlmd, p . L l5 .

li. H arold I a s k i ,  "Review o f W illoughby’ s The Fundamental Concepts o f 
P ub lic  Iaw>n P o l i t i c a l  Science Q u a rte r ly , XL (192^), 618-21 . --------
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loughby h e re  b r in g s  in  th e  " s ta te "  f o r  t h i s  purpose* His s t a t e  i s  th e  r e 

p o s i to ry  o f p o l i t i c a l  a u th o r i ty  and to  i t  i s  a s c r ib e d  a " p e r s o n a l i ty ,"  a  

" so v e re ig n ty ,"  and a  "■will," Tlhen one a ttem p ts  to  in v e s t ig a te  t h i s  " s ta te "  

to  a s c e r ta in  i t s  n a tu re ,  however, one i s  con fro n ted  w ith  many d i f f i c u l t i e s .  

As d e sc rib e d  by  W illoughby i t  i s  n o t id e n t ic a l  w ith  " n a t io n ,"  " s o c ie ty ,"  

"governm ent," "p eo p le ,"  o r " t e r r i t o r y . "  Although r e l a t e d  t o  a l l  o f th e s e , 

i t  i s  n o t th e  same th in g  as  any one o f them o r  a com bination o f some or a l l  

o f them . I t  i s  som ething more th a n  a l l  of them . I t  cannot be measured em

p i r i c a l l y ,  f o r  i t  has no " p ra c t ic a l"  ex is ten ce  excep t th a t  i t  i s  w holly 

o rgan ized  in  i t s  governm ent. I t  has no p h y s ic a l m a n ife s ta tio n s  s u f f ic ie n t  

to  id e n t i f y  i t s  " e ssen c e ."  I t  i s  knowable to  in d iv id u a ls  l iv in g  under i t ,  

f o r  th e y  can see  i t s  governm ental m achinery and can f e e l  th e  e f f e c t s  o f i t s  

law s. But t h i s  i s  o n ly  th e  im p e rfec t m a n ife s ta tio n s  of th e  s t a t e ,  and i s

n o t to  be id e n t i f i e d  w ith  th e  s t a t e .  This makes th e  " s ta te "  a r a th e r  vague

p roduct o f th e  im ag in a tio n .

Because th e  s t a t e  in  W illoughby’ s th eo ry  i s  q u ite  vague he i s  ab le  to  

a s c r ib e  to  i t  p ro p e r t ie s  which a re  beyond th e  realm  of p r o v a b i l i ty .  For 

example, he a sc r ib e s  to  th e  s t a t e  a  benevolence which i s  q u i te  a r b i t r a r y  

on h is  p a r t ,  f o r  th e r e  i s  n o th in g  in  h is  d e s c r ip t io n  of th e  a t t r i b u t e s  o f

th e  s t a t e  n e c e s s a r i ly  to  make i t  s o .  One i s  tem pted  to  b e l ie v e  th a t  t h i s

"benevolen t" s t a t e  r e s u l t s  n o t so much from h is  lo g ic  a s  from  th e  l i b e r a l  

p r o c l iv i t i e s  which were a p a r t  o f  th e  h e r ita g e  o f h is  tim e . His s t a t e  i s  

b en ev o len t, fo r  he cou ld  n o t conceive of th e  s t a t e  a s  " w illin g "  harm ful o r 

d e s tru c t iv e  p o l ic ie s .  I t  d id  n o t occur to  him th a t  th e  s t a t e  cou ld  w i l l  

th e  d e s tru c tio n  o f human l i b e r t y  o r s e c u r i ty .  There i s  n o th in g  in  h is  po

l i t i c a l  ph ilo sophy , however, to  guaran tee  th a t  such w i l l  n o t  r e s u l t .  Nor 

d id  i t  occur to  him t h a t  th e  same arguments can be d ire c te d  a g a in s t  h is
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"state" that he directs at natural law* That is, there is no necessary 
guarantee that individuals will give to the "state" the same interpreta

tion that Willoughby does. Because c? his naive belief that the "state" 
is somehow intrinsically good Willoughby was unable to see how its power 
might someday be misused, as for example, by those who subscribe to a 

totalitarian doctrine. Indeed, it is in part because of the rise of mod
ern totalitarianism, which recognizes no limits to state authority, that 
the "state" in the abstract has been largely abandoned by political sci
entists. The "state" still finds its way into the literature of political 
science, but it has been largely divested of its mystical content*

Political scientists no longer speak of the "personality" of the state 
as though it were analogous to a human personality. Human beings are said 
to have personalities, but not the state. Nor does political science 
speak of the "will" of the state as though it were something different and 
apart from the wills of the people who make up a political society. In

dividuals have wills, to be sure, but a non-entity such as the state can 
hardly have a will.. Political science no longer speaks of the "general

i

will" of the people as something more than or different from the will of 
the individuals who live in a particular state. It was Hegel, more than 
any other, who was responsible for the idea that the state is essentially 
benevolent and would lead necessarily to greater human freedom. In this 
connection it is instructive to recall Willoughby's estimate of Hegel at 
various stages of his career.

In his early works, as has been seen, Willoughby is favorably impress
ed with Hegel's ethics, feeling that his influence upon "modern ethics" is 

not only profound but good. Writing in the midst of World War I, however, 

Tfilloughby was appalled at what he saw as the logical outdome of the accept
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ance of Hegelianism by the German Empire. The concept of the state as an 

end in itself, as transcending the individuals composing it, became sud
denly distasteful to him. It will be remembered, however, that in his 
Social Justice (1900) Willoughby himself subscribed to this "transcenden
tal school." In his The Ethical Basis of Political Authority (1930), on 
the other hand, he pronounces transcendental political thought undemocra
tic, irresponsible in international affairs, creative of a Kulturstaat, 
and as contributing to a restriction of human liberty and an expansion of 
governmental authority. Indeed, it will also be remembered that it was 
the transcendental element in fascist theory that prompted his criticism 

of that body of thought. By criticizing, then, the German theory of the 
state in 1918 Willoughby also throws doubt upon the theories contained in 
his earlier works. Indeed, it is not at all certain that his later theo
retical works are divested completely of this transcendental frame of mind. 
By continuing to speak, for example, of the state as a "personality" he 
has left himself open to some of the same criticism that he directs at the 
theories of the German Empire.

Willoughby's idealism views man as by nature a political being, and 
to this extent, at least, revives classical political science. Because 
man is by nature political there need be no contract to create the state, 
for man is born into the state and his formal consent to political author
ity is not needed. Because a state is natural its existence need not be 
ethically justified. This is not true, however, with reference to its au
thority, Its power is subject to political philosophy, not because of any 
inherent rights that the individual has, but because the state is an in

dispensable means to the end of individual self-perfection. Its authority 
is justified, then, to the extent that its power is needed to help indivi
duals realize this self-perfection. Those who posit laissez-faire doc
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trines as absolute limits to state authority are plainly wrong, in Wil
loughby' s view* As a practical matter, he points out, it might be best to 

leave many things to private initiative but this is a matter of expediency 

not of principle*
If Willoughby's doctrine of the "state” is rather vague and mystical, 

his theory of "self-realization" or "self-perfection" is perhaps even more 
so* For a doctrine of self-perfection to be acceptable as a starting point 
for a political philosophy it should be grounded in a doctrine of man.
This, unfortunately, Willoughby does not provide and for that reason his 

ethical political theory must be pronounced incomplete* Self-realization 
can mean most anything, depending upon what one assumes man by nature to 
be. Hobbes' theory of man, for example, led him to create an absolutist 
political theory; whereas, Locke's theory of man led him to create a lib
eral state. The point is that the meaning of self-realization is not in

herently self-evident.

Aside from the incompleteness of Willoughby's ethical political theory, 
there are a number of inconsistencies that need airing. In his criticisms 
of Aristotle he says that Aristotle places politics above ethics, and that 

because he fails to separate the concepts of "state" and "government" his 
theory results in a system in which instinctive and unthinking obedience is 
given to the laws of the state* Aristotle hardly advocated a political sys
tem in which citizens would render the state "instinctive and unthinking" 
obedience, nor did he conceive of ethics as subordinate to politics.? It 
will be remembered that Aristotle's Politics was in reality a part of his

5* Ernest Barker, for example, says in The Politics of Aristotle, 
^Aristotle never . . .  accepts the proposition that 'political raison d» 
etat' can overbear ethics," p. 35?* ~
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ethical system) continuing "where the Nicoraachean Ethics leaves off* Fur
thermore) evidencing Willoughby1s lack of understanding of ancient politi
cal philosophy, he says in one place in his Political Theories of the An
cient World, "He / A r i s t o t l e 7  is never tempted in his political philosophy 
to make the good of the social whole an end in itself, and as such, one to 
which private interests may rightfully be sacrificed."^ On the other hand, 
a little later on he says:

To him ̂ A r i s t o t l e 7 ,  as to all the Ancients, the absolutism of the State is 
unquestioned. Men are to be made virtuous and happy no matter what degrees 
of interference in their living on the part of the State this implies. The 
individual is not conceived as having any rights, or indeed, as being a 
person at all outside the civil body*?

That these two commentaries are inconsistent is readily apparent. Even if 
the latter statement were true Willoughby can hardly consistently criticize 
Aristotle on this point, for, at least in his early writings, Willoughby 
attributes to the State a transcendental character with a will of its own, 
a will that is different from that of the collective will of the people.

Because of Willoughby’s view of the state as a mystical entity his 
concept of human rights differs substantially from that of the classical 
liberaIs. He ascribes no inherent rights that the individual posseses by 
virtue of his humanity, but in reality holds rights to be, in effect, mere 
concessions of the state. Rights, to Willoughby, are those areas of life 
that have not as yet been preempted by the state, and therefore, the in
dividual is free to the extent that the' state chooses to leave him alone* 

To be sure, Willoughby does say that individuals have rights as against

6 . Willoughby, The Political Theories of the Ancient World, p. 162.
7. Ibid., p. 165.
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the government, but as against the state itself individuals have no rights. 
In this sense, then, the state is unlimited while the government is limit
ed. If the state chooses, for example, to limit governmental authority by 
a. bill of rights in the constitution then the individual is guaranteed cer
tain liberties. On the other hand, should the state choose to eliminate 
such protections the individual can not complain that any "innate" rights

have been abrogated.
Although it is true that Willoughby felt that he -was providing ade

quate protection for individuals in positing limited government, his un
limited state is in a menacing position by virtue of the fact that the 
state, as he admits, is entirely organized in its government. The govern
ment, then, is hardly able to stand between the individual and the state, 
for the government is at the mercy of the state. Locke, by way of con
trast, saw as the government’s principal function the protection of rights 
that individuals inherently possess. Willoughby’s government, at least in 
his theoretical writings, has no such function. This is not to suggest 
that Willoughby is necessarily insensitive to human rights, but rather it 
is to suggest that by putting rights at the mercy of the "state" there are 
no adequate guarantees that they will be observed and protected. Willough
by’s faith that the "state" somehow is inherently good has not been borne 
out by twentieth century history. It must have been inconceivable to him 
that the state would will the destruction of human dignity and human rights.

If Willoughby's ethical political theory suffers from excessive ab
stractness and from inconsistency, his juristic political theory suffers 
from a lack of relevance. It serves no particularly useful purpose to ex
tract from "law" all its substantive content and examine in intricate de
tail what is essentially its structure or form. In thus taking the very 
life out of the law one is left merely with an impression of law as com—
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mand. This, in essence, is what the analytical jurists did. Law, says 
Willoughby, is whatever the law-making and enforcing authorities say it 

is. To take any other view, he points out, is to engage in meaningless 
(from the juristic point of view) ethical discussion. To speak of the 
intrinsic worth of the law may be the province of the moralist, but not of 
the jurist. Moreover, from the opposite view, for the moralist to criti
cize the content of the law, as distinguished from its form, is irrelevant 
to jurisprudence. To Willoughby, then, the jurist lives in one academic 
world and the moralist in another. Only the analytical jurist, using the 
proper (i. e., scientific) tools, can properly study positive law. Juris
prudence according to Willoughby, can never tell us more than that a law 
is either proper or improper in form. Jurisprudence can never assess the 
substantive content of the law. This, it is suggested here, reduces 
jurisprudence to virtually useless verbiage.

As one of the outstanding representatives of the older academic po
litical science Willoughby tried to provide the discipline with a set of 
concepts and definitions which he hoped would guide the scholarly endeav- 
ores of political scientists. That he failed in his attempt is owing in 
part to the excessive abstractness of his thought. The "state" did not 
firmly take root in the United States, for it was alien both to its theo
retical heritage and to its practical politics. It is not insignificant 
that early American political theorists were public men. Adams, Jefferson, 
Hamilton, and Madison espoused doctrines that for the most part had proven 
sound and workable by experience, and it is notable that they did not theo
rize on the abstract "state." It was this heritage that made the German 
import, the "state", a brief and not wholly welcome guest* Moreover, long 
accustomed to thinking in terms of limited political authority, American

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

331

intellectuals for the most part found the C-ermanic conception of the 
"state" with its suggestion of unlimited political authority, ill suited to 
their presuppositions* A recent foreign observer of American political 
science has suggested that the second generation of American political sci
entists, for the most part, distrusted all "first principles" because of 
their seeming undemocratic nature (particularly as found in the writings

O

of Burgess)* Tocqueville, of course, saw this distrust earlier in the 
century when he observed: "Those who cultivate the sciences amongst a
democratic people are always afraid of losing their way in visionary spec
ulation. They mistrust systems; they adhere closely to facts, and study 
facts with their own senses."9

Not only was the Germanic "state" unacceptable to the second genera
tion of American political scientists because of its undemocratic implica
tions but also it did not offer any usable criteria for the solutions of 
the very real political problems of the times* It is significant that 
American political science came of age in the Progressive Era in which the 
concensus of learned opinion was that the solution to such problems as 
bossism, political corruption, irresponsibility in high office, and the 
like, was the liberal application of more, not less, democracy* The ans
wer to bossism, for example, was felt by many to be greater responsibility, 
particularly on the municipal and state government level, and this meant 

the adoption of such devices as the direct primary, new forms of municipal 

governmental organization, state administrative reorganization, the initia-

Bernard Crick, The American Science of Politics. Berkely, 19^9, 

Alexis De Tocqueville, Democracy in America, New York, 1901, I,

8 .
P. 99• 

9.
hi.
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tive, the referendum, and the recall, among other things. All of this en
tailed the accumulation of data, statistical and otherwise, as to how gov
ernments actually work so that the public, upon being informed, would be 
moved to support reform. Indeed, not a few political scientists partici
pated not only in such research activities but also in actual reform move
ments, as for example, Merriam in Chicago municipal government, John A, 
Fairlie in Illinois state government, not to mention Woodrow Wilson in 
Washington. It is perhaps not insignificant- that Burgess and Willoughby 
did not participate actively in either the political research or the poli
tical reform of the Progressive Era. It may also be important that Bur
gess’ and Willoughby's "idealism" was highly nationalistic in character, 
and much of the reform of the Progressive Era was carried on at the muni
cipal and state governmental levels. This helped to make their political 
science even more remote from the actual political scene.

Willoughby's political and legal theories did not inspire those poli
tical scientists concerned with "actual government" except in a negative 
way (in that they were repelled by it) because it was not rooted in exper
ience. It was not based upon empirical data and therefore seemed to many 
to be irrelevant. Because he did not base liis theories upon investiga
tions of how, in fact, man does behave in political society his insistence 
that the state can do anything to increase the self-perfection of indivi
duals becomes too vague to be of practical value to the discipline of po

litical science or to the public. In this connection a comment of one of 
his students is particularly pertinent—

• . . I think Pr. Willoughby's work belongs to a conception of Political 
Science that was vanishing, rather than developing. His work stemmed from 
a theory of law and of the State which is closely identified with-German 
tradition and by the work of John Austin in England. It was severly legal-
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istic in its approach, and regarded social or psychological aspects of 
politics with considerable misgiving. In short, while I mean no dispar
agement by it, I think Dr, Willoughby's work is more related to that of a 
self-enclosed intellectual system than to the amorphous facts of modem 
political life.^O

Willoughby was on solid ground when he accepted the position of clas
sical political science that the state is natural and not conventional.
It is in the best tradition of political science to posit that man is by 
nature a political being and is b o m  into political society. The creation 
of a state, then, does not, as Willoughby well points out, necessitate a 
contract or other conventional means. But in denying the validity of the 
contract Willoughby should not have denied one of the major presuppositions 
upon which that theory is based-— that man withholds some of the areas of 
his life from political control as a matter of right. The classical lib
erals made good use of the contract device to emphasize the limited nature 
of political authority and to show that all legitimate political authority 
must be grounded in the consent of the governed. While it is true that 
the classical liberals did not subscribe to a natural theory of the state 
there is no inherent incompatibility in combining the ideas of the natural
ness of the state and the limited nature of the state. This, it is sug
gested here, is what Willoughby failed effectively to do. It is true that 
Willoughby sought to limit the state to those functions which it can per
form in aiding the individual to realize his self-perfection, but in deny
ing that there are "inherent11 limitations upon the state's powers by virtue 
of inherent rights possessed by individuals he has provided no effective 
barrier to oppressive state action if the control of the state's govem-

1 0 . H arold W. S toke, " w r it te n  communication" to  th e  w r i te r .  F ebruary
18, 1958. *
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mental machinery should fall into the hands of men nho are not devoted 
to the cause of liberty.
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The writer was born near Carthage, Missouri, on I&rch 11*, 1922, He 
attended the public schools of Jasper County, graduating from Carthage High 
School in 191*0, After service in the Army of the United States he enrolled 
in the University of Arkansas in January, 19U6, and received the Bachelor 
of Arts degree in history and political science there in January 191*9, In 
June of the following year he was awarded the Master of Arts degree in his
tory and political science from that same institution, having finished his 
work for that degree, however, in August, 19l*9«

In  Septem ber, 19l*9, he was ap p o in ted  I n s t r u c to r  a t  V irg in ia  P o ly tech

n ic  I n s t i t u t e  a t  B lacksburg , and in  Septem ber, 1953, was promoted to  A ss is 

t a n t  P ro fe sso r , During th e  summers o f 1951 and 1952 th e  w r i te r  began h is  

re s id en c e  work tow ard h is  d o c to ra te  a t  Duke U n iv e rs ity , and in  September, 

195U, he o b ta in ed  a leav e  o f  absence from V, P , I ,  f o r  two a d d i t io n a l  y ears  

o f  re s id en c e  work, Duke U n iv e rs ity  awarded him an A ss is ta n tsh ip  in  P o l i t i 

c a l  Science fo r  th e  academic y e a r  195U—55 (a g ra n t th a t  was changed to  a 

F ellow ship  f o r  th e  second sem ester of t h a t  y ear) and an  A s s is ta n tsh ip  f o r  

th e  y ear 1955-56* He re tu rn e d  to  h is  te ac h in g  d u tie s  a t  V, P , I .  in  Sep

tem ber, 1956, co n tin u in g  u n t i l  Septem ber, 1959* On th e  l a t t e r  da te  he be

came A sso c ia te  P ro fe sso r o f P o l i t i c a l  Science a t  N o rth east M issouri S ta te  

Teachers C ollege a t  K ir k s v i l le ,  M issou ri, where he i s  a t  p re se n t employed.

I n  19U8 th e  w r i t e r  was named a  member o f  P h i A lpha T h e ta , a  f r a t e r n i t y  

i n  h i s t o i y ,  an d  i n  1952 w as made a  l i f e  member o f  A lpha Kappa P s i ,  a  b u s i 

n e s s  f r a t e r n i t y .  I n  1959 h e  was v o te d  b y  th e  s tu d e n t  b o d y  o f  V. P . I .  one 

o f  t h e  " te n  b e s t  t e a c h e r s ” o f  t h a t  i n s t i t u t i o n .
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